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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

BETWEEN:

MERIDIAN CREDIT UNION LIMITED

Applicant

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE 

COURTS OF JUSTICE ACT, R.S.0.1990, c. C.43, AS AMENDED

NOTICE OF APPLICATION

TO THE RESPONDENT

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim 
made by the Applicant appears on the following page.

THIS APPLICATION will come on for a hearing before a judge presiding over the 
Court at 330 University Avenue, Toronto, Ontario on October 8, 2019 at 10:00 a.m. or as soon 
after that time as the matter can be heard on the application of the Applicant.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in 
the application or to be served with any documents in the application, you or an Ontario lawyer 
acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the 
Rules of Civil Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not 
have a lawyer, serve it on the Applicant, and file it, with proof of service, in this court office, and 
you or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES 
ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of



2

appearance, serve a copy of the evidence on the Applicant’s lawyer or, where the Applicant does 
not have a lawyer, serve it on the Applicant, and file it, with proof of service, in the court office 
where the application is to be heard as soon as possible, but at least two days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN 
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH 
TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL 
AID OFFICE.

Date: September 27, 2019 Issued by A-^AancjeVi

Address of 
court office: 330 University Avenue .. 

Toronto, Ontario 
MSG 1R7

TO: ALL THE PARTIES ON THE ATTACHED SERVICE LIST
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APPLICATION

THE APPLICANT, MERIDIAN CREDIT UNION LIMITED (“MERIDIAN”), MAKES
APPLICATION FOR AN ORDER, amongst other things:

a) abridging the time for service and filing of this notice of application and the 

application record and dispensing with and/or validating service of same;

b) appointing msi Spergel Inc. (“Spergel”) as receiver (in such capacity, the 

“Receiver”), without security, of all the assets, undertakings and properties of 

Adelaide Street Lofts Inc. (the “Debtor”) acquired for, or used in relation to a 

business carried on by the Debtor (including, without limitation, the real property 

municipally known as 263 Adelaide Street West, Toronto, Ontario (the “Real 
Property”)), including all proceeds thereof; and

c) such further and other relief as counsel may advise and this Court may permit.

THE GROUNDS FOR THE APPLICATION ARE:

a) the Debtor is a privately-owned Ontario corporation;

b) the Debtor’s registered address is the Real Property at Suite 503;

c) the Debtor is directly indebted to Meridian in connection with certain credit 

facilities made available by Meridian to the Debtor (the “Credit Facilities”) 
pursuant to and under the terms of a credit agreement dated April 2, 2018 (as may 

have been further amended, replaced, restated, renewed or supplemented from 

time to time, the “Credit Agreement”);

d) as security for its obligations to Meridian, including, without limitation, its 

obligations under the Credit Agreement, the Debtor provided security in favour of 

Meridian, including, without limitation:

i) a general security agreement dated May 14, 2018, registration in respect of 

which was duly made pursuant to the Personal Property Security Act 

(Ontario) (the “PPSA”);
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ii) a charge/mortgage registered on title on May 14, 2018 as Instrument No. 

AT4862974, in the principal amount of $16,414,000 on the Real Property; 

and

iii) a notice of assignment of rents - registered on May 14, 2018 as instrument 

no. AT4862975 in the Land Titles Office for the Registry Division of 

Toronto with respect to the Real Property;

e) Meridian is the first secured creditor on title to the Real Property, and the first 

secured creditor under the PPSA, each pursuant to a Priority and Standstill 

Agreement between Meridian as the primary lender and Hi-Rise Capital Ltd. 

(“Hi-Rise”) and Community Trust Company as, together, the subordinated lender 

dated May 7, 2018;

f) the Credit Facilities are repayable on demand;

g) one or more defaults has also occurred under the Credit Agreement, including, 

without limitation, the Debtor having failed to pay property taxes arising in 

respect of the Real Property and having failed to pay interest installments due 

thereunder which default has continued into the present;

h) in accordance with its rights under the Credit Agreement, Meridian made formal 

written demand on the Debtor for payment of its indebtedness to Meridian by 

letter dated June 14, 2019, which demand letter was accompanied by a Notice of 

Intention to Enforce Security pursuant to subsection 244(1) of the Bankruptcy and 

Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”);

i) pursuant to an order of the Honourable Mr. Justice Hainey dated March 21, 2019, 

Miller Thomson LLP is representative counsel (“Rep Counsel”) to the persons 

who invested funds in the syndicated mortgages advanced as a loan to the Debtor 

administered by Hi-Rise (the “Investors”) in the proceeding commenced by Hi- 

Rise (the “Hi-Rise Proceeding”);

j) the appointment of Rep Counsel was intended to, among other things, initiate a 

transparent and fair process by which the Investors could vote on a proposed
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transaction for the sale of the Property, as the documents governing the 
relationship between the Investors and Hi-Rise did not contemplate the settlement 

of the Investors’ debt in a deficiency situation;

k) in the time since the Hi-Rise Proceeding was commenced, the parties - including 

the Borrower, Rep Counsel, and Hi-Rise - have not been able to resolve the issues 

that are the subject of same, and the process for the vote by the Investors 

continues to be delayed;

l) the Debtor has failed to honour the demand or make alternative arrangements 

acceptable to Meridian, including entering into a forbearance agreement;

m) the Debtor is insolvent and unable to fulfill its obligations to Meridian and other 

stakeholders;

n) as of September 16, 2019, a total of $16,828,734.56 was owing under the Credit 

Agreement (plus accruing interest and recovery costs and expenses);

o) a receiver is necessary for the protection of the Debtor’s estate, the interests of 

Meridian, and other stakeholders;

p) in the circumstances, it is just and equitable that a receiver be appointed;

q) Spergel is a licensed trustee in bankruptcy and is familiar with the Debtor’s 

circumstances and the Debtor’s arrangements with Meridian;

r) Spergel has consented to being appointed as the Receiver;

s) the other grounds set out in the affidavit to be sworn in support of the within 

application (the “Supporting Affidavit”);

t) sections 243 and 244 of the BIA;

u) section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended;

v) rules 1.04, 2.03, 3.02 and 38 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 

194, as amended; and
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w) such further grounds as are required and this Court may permit,

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

a) the Supporting Affidavit;

b) the consent of Spergel to act as the Receiver; and

c) such other material as is required and this Court may permit.

September 27, 2019 AIRD & BERLIS LLP
Barristers & Solicitors 
Brookfield Place 
181 Bay Street, Suite 1800 
Toronto, Ontario M5J 2T9

Steven L. Graff (LSO # 31871V)
Tel: 416-865-7726 
Fax: 416-863-1515 
Email: sgraff@airdberlis.com

Kathryn Esaw (LSO #58264F)
Tel: 416-865-4707 
Fax: 416-863-1515 
Email: kesaw@airdberlis.com

Lawyers for Meridian Credit Union Limited

mailto:sgraff@airdberlis.com
mailto:kesaw@airdberlis.com
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This is Exhibit “J” referred to in the Affidavit of Bernhard 
Huber sworn the 30th of September, 2019

Alison Elofwd Van Roojfwi. u CommtelaiBr, 
etc., Province of Ontario, for 
Meridian Credit Union Limited, Motus Bo* 
and Meridian OneCap Credit Corporation 
Expires May 8,2021.



PRIORITY AND STANDSTILL AGREEMENT

THIS AGREEMENT is made as of the 7 day of May, 2018. 

AMONG:
MERIDIAN CREDIT UNION LIMITED 

(hereinafter referred to as the “Primary Lender”)

- and -

HI-RISE CAPITAL LTD. and 

COMMUNITY TRUST COMPANY

(hereinafter referred to as the “Subordinated Lender”)

- and -

ADELAIDE STREET LOFTS INC. 

(hereinafter referred to as “Borrower”)

WHEREAS:

A. Pursuant to a commitment letter dated April 2, 2018 between the Borrower and the 
Primary Lender (as amended, restated, supplemented, extended, or replaced from time to time, 
hereinafter referred to as the “Commitment”) the Primary Lender agreed to provide to the Borrower a 
first mortgage loan in. the principal amount of Canadian $16,414,000.00 (which principal amount 
together with interest thereon and other amounts as more particularly described in the Commitment 
and the Primary Lender Security (as defined below), including, without limitation, yield maintenance, 
all costs, fees, disbursements or monies expended by the Primary Lender pursuant to or secured by the 
Primary Lender Security as well as monies expended by the Primary Lender for the purpose of 
enforcement or protection of the Primary Lender Security is, collectively, hereafter referred to as the 
“Primary Lender Indebtedness”);

B. The Borrower, in consideration of the loan made available to the Borrower by the 
Primary Lender, has granted to the Primary Lender the security described in Schedule “A” hereto 
(which security as amended, restated, supplemented, extended or replaced from time to time together 
with such further security granted by the Borrower in favour of the Primary Lender as security for the 
Primary Lender Indebtedness is hereafter collectively referred to as the “Primary Lender Security”) 
upon and in respect of the assets described in such security, including and together with all assets of 
the Borrower now and or hereafter acquired (collectively, all of the foregoing being the “Collateral”);

C. The Borrower is indebted to the Subordinated Lender in a principal amount not to 
exceed Canadian $60,000,000.00 (which principal amount together with interest thereon and other 
amounts now or hereafter owing including, without limitation, all costs, fees, disbursements or monies 
expended by the Subordinated Lender pursuant to or secured by the Subordinated Security (as 
hereafter defined) including as well monies expended by the Subordinated Lender for the purpose of
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enfovoement or protection of his security is collectively, hereinafter referred to as the “Subordinated 
Indebtedness”); '

D. The Borrower, in consideration of the loan made available to it by the Subordinated 
Lender, granted to the Subordinated Lender, the security described in Schedule “B” hereto (which 
security as amended, restated, supplemented, extended or replaced from time to time together with 
such further security granted by the Borrower in favour of the Subordinated Lender as security for the 
Subordinated Indebtedness is hereafter collectively, the "Subordinated Security”).

E. The Subordinated Lender has agreed to subordinate and postpone the Subordinated 
Indebtedness and the Subordinated Security to and in favour of and grant priority to the Primary 
Lender Indebtedness and the Primary Lender Security, subject to and in accordance with the terms of 
this Agreement; and

F. The Primary Lender and the Subordinated Lender have agreed to enter into this 
agreement for the purposes of establishing their respective rights.

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged by each of the parties, each of the parties hereby covenants, agrees and declares 
as follows:

ARTICLE I .
ACKNOWLEDGMENT, REPRESENTATIONS AND WARRANTIES

Section 1.1

Each of the patties hereby acknowledges, represents and warrants that the foregoing recitals pertaining 
to them respectively are true and correct, both in substance and in fact

Section 1.2
• The Subordinated Lender hereby acknowledges, represents and warrants that it has full right, power 
and authority to execute this Agreement. The Subordinated Lender further acknowledges, represents 
and warrants that the principal amount of indebtedness secured by the Subordinated Security as of the 
date of this Agreement does not exceed Canadian $60,000,000.00 and the Subordinated Security is in 
full force and effect, in good standing and has not been assigned or amended (and if assigned, the 
Subordinated Lender will assign subject only to the terms of this Agreement and the assignee will enter 
into a written agreement acknowledging the same and agreeing to be bound by the terms hereof).

Section 1.3
The Borrower and the Subordinated Lender further represent and warrant that the Borrower has not 
made any payments of principal or interest in connection with the Subordinated Indebtedness in 
contravention of Sections.! hereof.

ARTICLE 2
SUBORDINATED LENDER’S POSTPONEMENT

Section 2.1
The Subordinated Lender hereby subordinates, postpones and grants priority to and in favour of the 
Primary Lender in accordance with the terms of this Agreement in respect of all of its right, title and 
interest in and to the Collateral, whether now or hereinafter acquired, existing under and by virtue of
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the Subordinated Security to and in favour of all of the right, title and interest of the Primary Lender in 
and to the Collateral now or hereafter existing under and by virtue of the Primary Lender Security to 
the extent of the Primary Lender Indebtedness with the intent that with respect to the Collateral, 
notwithstanding any priority to which the Subordinated Lender may be or may hereafter become 
entitled for any reason whatsoever (including, without limitation, priority by date and the time or order 
of creating, granting or executing any document, the perfection, or the giving of notice under any 
demand for payment, the date of advance, registration, publication, filing or crystallization of any 
charge or encumbrance contained in the Subordinated Security and the security interests created 
thereby or by the provisions of any relevant law or statute or any issues relating to the enforceability of 
the Primary Lender Security), the Primary Lender Security and all rights provided thereunder or by law 
or other-wise shall have full and absolute priority over and with respect-to the Subordinated Security, 
and the Subordinated Security shall, with respect to the Collateral, whether now or hereinafter 
acquired, in all respects, be subordinated, postponed and rank junior to the Primary Lender Security 
and all rights provided thereunder or by law or otherwise until the parties hereto agree otherwise in 
writing.

ARTICLE 3
CONSENT

Section 3.1
The Subordinated Lender hereby consents to the granting of the Primary Lender Security by the 
Borrower to the Primary Lender.

ARTICLE 4
ACKNOWLEDGMENT

Section 4.1
The Borrower agrees to be bound by the provisions of this Agreement.

ARTICLE 5
PAYMENT TO SUBORDINATED LENDER AND TRUST FUNDS

Section 5.1
From and after the date hereof and until repayment of the Primary Lender Indebtedness in full:

(a) The Borrower shall not make any payments of principal or of interest pursuant to or in 
connection with the Subordinated Indebtedness or the Subordinated Security or any 
other amount owing by the Borrower to the Subordinated Lender, all of which are 
postponed to repayment of the Primary Lender Indebtedness in full; and

(b) the Subordinated Security shall not be amended or assigned unless the assignee 
provides the documentation contemplated by Section 1.2 hereof..

Section 5.2
Should any payment, proceeds or monies be received by the Subordinated Lender on or with respect to 
the Subordinated Indebtedness in contravention of the provisions of this Agreement, the Subordinated 
Lender shall deliver such payment, proceeds, or monies to the Primary Lender in the form received and 
until delivered the same shall be held in trust by the Subordinated Lender for the Primary Lender.
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ARTICLE 6
LIMITED REMEDIES OF THE SUBORDINATED LENDER

Section 6.1
The Subordinated Lender shall not be entitled and hereby agrees not to exercise or take any steps to 
exercise any of its remedies and/or recourses against or in respect of the Collateral or any part thereof 
under the Subordinated Security or otherwise until such time as the Primary Lender Indebtedness is 
repaid in full, nor will the Subordinated Lender take any steps to impair the priority of the Primary 
Lender Security or directly or indirectly act in any way, allege or make any claims prejudicial or 
adverse to the security interests of the Primary Lender arising pursuant to the Primary Lender Security.

ARTICLE 7
FURTHER ASSURANCES

Section 7.1
The Primary Lender, the Subordinated Lender and the Borrower hereby agree, at the cost of the 
Borrower, to execute and deliver all such further documents, confirmations, postponements and 
acknowledgements as may reasonably be requested by any party hereto from time to time in order to 
give effect to the terms of this Agreement including, without limitation, such registrations or filings as 
the Primary Lender may require to reflect the agreements contained herein. Notwithstanding the 
delivery for registration or filing of specific postponements or subordinations, this Agreement shall 
govern the priority between the Primary Lender, the Borrower and the Subordinated Lender and shall 
be paramount in that regard.

ARTICLE 8
ADVANCES

Section 8.1
The Subordinated Lender hereby acknowledges that all advances by the Primary Lender to the 
Borrower constituting the Primary Lender Indebtedness from time to time shall have full priority over 
the interests of the Subordinated Lender and the Subordinated Security, which Subordinated Security is 
hereby postponed to all future advances, and the Primary Lender Security shall constitute a security, 
encumbrance and charge upon the Collateral in priority to the Subordinated Security. The 
Subordinated Lender hereby agrees to a subordination of the priority of the Subordinated Security to 
the Primary Lender Security up to the amount of the Primary Lender Indebtedness at any time and 
from time to time, and as aforesaid to the same effect as if the Primary Lender Indebtedness and such 
other amounts aforesaid was secured and/or advanced prior to the advance of any monies secured by 
the Subordinated Security and the Subordinated Lender expressly agrees to execute any instruments 
giving effect to such subordination as may be required for such purpose.

ARTICLE 9 
AGREEMENT

Section 9.1
The Subordinated Lender agrees that it will not, and will not allow any person to, take any steps to 
impair the Primary Lender Security or the priority thereof provided for in this Agreement.
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ARTICLB 10
NOTICE

Section 10.1
Any demand, notice or communication to be made or given hereunder shall be in writing, except as 
expressly provided otherwise, and may be made or given by personal delivery or by transmittal by 
telecopy addressed to the respective parties as follows:

(a) to the Primary Lender:

Meridian Credit Union Limited 
75 Corporate Park Drive 
St. Catharines, ON L2S 3W3 
Fax No.: (905)988-4006

(b) to the Subordinated Lender:

Hi-Rise Capital Ltd.
200 Adelaide Street West, Suite 401 
Toronto, ON M5H 1W7

Attention:
Fax No.:

And:

Community Trust Company 
2350 Matheson Boulevard East 
Mississauga, ON L4W 5G9

Attention:
Fax No.;

(c) to the Borrower:

Adelaide Street Lofts Inc.
263 Adelaide Street West, Suite 503 
Toronto, ON M5H 1W7

Attention; Dimitries (Jim) Neilas 
Fax No,:

or to such other addresses or telecopy number as any party may from time to time notify the others in 
accordance with this Article 10. Any demand, notice or communication made or given by personal 
delivery shall be conclusively deemed to have been made or given on the day of actual delivery 
thereof, or, if made or given by telecopy, on the first business day (being a day other than Saturday,
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Simday or a statutory holiday in Ontario), on which Schedule I Primary Lenders are open for 
commercial business in Toronto, Ontario, following the transmittal thereof.

ARTICLE 11 
GOVERNING LAW

Section 11.1
This Agreement is to be governed by and construed in accordance with the laws of the Province of 
Ontario and the laws of Canada which are applicable in the Province of Ontario.

ARTICLE 12
SUCCESSORS AND ASSIGNS AND AGENCY

Section 12.1
This Agreement will be binding upon and enure to the benefit of the parties to this Agreement and their 
respective successors and assigns.

ARTICLE 13
PARAMOUNTCY AND COUNTERPART SIGNATURES

Section 13.1
The parties hereto agree that this Agreement is paramount to all other agreements and shall govern 
with respect to the matters provided for set out herein. The Subordinated Lender agrees that in the 
event of any inconsistency between the terms of the Subordinated Security and the terms of this 
Agreement with respect to the matters provided for or set out herein, the terms of this Agreement shall 
govern to the extent of such inconsistency.

Section 13.2
This Agreement may be executed in any number of counterparts and all of such counterparts taken 
together shall be deemed to constitute one and the same instrument.

IN WITNESS WHEREOF the parties have executed this Agreement as of the day and year first 
above written.

MERIDIAN CREDIT UNION LIMITED

By:
Name:
Title: Carson Griffi

Senior Relationship Wlanagaf

lAVe have authority to bind the corporation
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Ht-RISE CAPITAL LTD

By:

C&0t

Namg: -i Michael E. Favelyukts
Vice-President and CFO 

Community Trust Company

1/We have authority to bind the corporation

COMMUNITY TRUST COMP^ 
'a

. e/ine Taylor
lVP‘ °PBrat'onst Investment Service* 

Community Trust Company

I/We have authority to bind the corporation

ADELAIDE STREET LOFTS INC.

By:__________________________________
Name: Dimitrios (Jim) Neilas 
Title: President / Secretary

By: __________________________________
Name; loannis Neilas
Title: Authorized Signing Officer

We have authority to bind the corporation.

41084561 #3225707
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m-RISB CAPITAL LTD

By: __ ______________________________________

Name:

Title:

I/We have authority to bind the corporation 

COMMUNITY TRUST COMPANY

By:

Name:
Title:

I/We have authority to bind the corporation

We have authority to bind the corporation.

4108456 | #3225707



SCHEDULE“A:

THE PRIMARY LENDER SECURITY

1. First ranking charge on the lands and premises municipally known as 263 Adelaide Sheet 
West, Toronto, Ontario currently bearing PIN 21411-0294(LT) (the “Property”);

2. First ranking General Assignment of Rents and Income from the Property;

3. A first in priority general security agreement charging all of the Borrower’s present and 
after-acquired personal property situate on, relating to, arising from or used or acquired in 
connection with the Property;

4. First ranking Financing Statement filed under the Personal Property security Act as File 
Number 728577548 being Registration Number 20180424 1354 1862 1257



SCHEDULE “B:

SUBORDINATED SECURITY

1. Second ranking charge, registered February 18, 2014 as Instrument No. AT3522463 on 
the lands and premises municipally known as 263 Adelaide Steel West, Toronto, Ontario 
currently bearing PIN 21411-0294(LT) (the “Property”);

2. Second ranking General Assignment of Rents and Income from the Property registered 
February 18,2014 as Instrument No. AT3522464;

3. A second in priority general security agreement charging all of the Borrower’s present 
and after-acquired personal property situate on, relating to, arising from or used or 
acquired in connection A first in priority general security agreement charging all of the 
Borrower’s present and after-acquired personal property situate on, relating to, arising 
from or used or acquired in connection with the Property;

4. A Notice of Agreement Amending Charge registered July 15, 2017 as Instrument No. 
AT3 9468561

5. Financing Statement filed under the Personal Property Security Act as Fiie Number 
693816777 being Registration Number 20140214 1548 1862 5597

6. Financing Statement filed under the Personal Property Security Act as File Number 
693816786 beingRegishationNumber 20140214 1548 1862 5598

410S456) W225707 v3



This is Exhibit “K” referred to in the Affidavit of Bernhard 
Huber sworn the 30th of September, 2019

yMjn Putwrf Wan Roeijwi, a Cwwituteiwf.
etc., Province of Ontario, for 
Mej^anCnaditUnion Limited, Motus Bark 
and Meridian OneCap Credit Corporation. 
Expires May 8,2021 ^



One lames St.S., 1 4th Fir. 
P.O. Box 926: Depot 1 
Hamilton, ON IBM 3P9

Lawyers and Trade-mark Agents

i
SCARFONE HAWKINS llp

TEL [905) 523-1 333 
FAX (9051 h23-5878

Reply to: Michael J. Valente LL.M., (P.C.) ext. 235 
mvalente@SHI-AW.Ga 
Direct Dial: (905) 526-4379

June 14, 2019

VIA REGISTERED MAIL

ADELAIDE STREET LOFTS INC.
263 Adelaide Street West 
Suite 503
Toronto, Ontario M5H 1Y2 

Attention: loannis Neilas, President

Dear Sirs:

Re: The Indebtedness & Liability of Adelaide Street Lofts Inc. (the “Member”) 
To Meridian Credit Union Limited (“MCU”) - Our File No. 19L1096

We are counsel to MCU,

We refer to the Credit Agreement, dated April 2, 2018, between the Member and MCU (the “Credit 
Agreement”).

We write to confirm that MCU has grave concerns with respect to the Member’s outstanding loan 
obligations. These concerns were stipulated in part in MCU's Forbearance Agreement, dated May 
16, 2019 (the "Forbearance Agreement”) and include the following:

• the Member’s failure to repay the outstanding credit facility on or before February 28, 2019 
as agreed;

• the Member’s failure to provide an agreement for the sale of the property municipally known 
as 263 Adelaide Street West, Toronto (the “Property”) on terms satisfactory to MCU;

• the Member’s failure to keep the Property’s taxes current with the result that arrears have 
accrued in the amount of $65,086.00;

• the Member’s failure to keep interest current;

• the Member’s failure to deliver accountant prepared financial statements as at December 31, 
2018;

• the Member’s refusal to accept the terms of the Forbearance Agreement; and
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• the Member's failure to provide any viable plan for the immediate repayment of its debt.
In these circumstances, MCU has assessed the Member’s account as an unacceptable overall risk 
situation, and accordingly, MCU hereby demands payment of the Member’s indebtedness and 
liability which as at June 14, 2019 is as follows:

Demand Land Loan

Principal balance outstanding: $16,414,000.00

Accrued interest to date, calculated at 
MCU’s prime rate as it exists from 
time to time (currently 3.95% per annum)
plus 2.0 percentage points: $ 163,218.13

Plus interest at the same rate to the 
date of payment, the current daily amount 
being $2,675.71

Administrative Fee and Professional Fees to Date: $ 42,610.00

Plus any and all further administrative and professional 
fees to the date of payment

TOTAL amount owing as at June 14, 2019: $16.619.828.13

On behalf of MCU, we therefore write to require payment of your indebtedness and liability by the 
opening of business on Tuesday, June 25, 2019, failing which MCU will take whatever steps that are 
necessary and desirable to ensure full repayment.

We also take this opportunity to enclose MCU’s Notice of Intention to Enforce Security delivered 
pursuant to subsection 244(1) of the Bankruptcy & Insolvency Act.

Please govern yourself accordingly.

Yours very truly,

IS LLP

MICHAEL J. VALENTE (P.C.)MJV/bw
Enel.

cc. 263 Holdings Inc., Guarantor 
cc. Dimitrios Neilas, Guarantor 
cc. loannis Neilas, Guarantor 
cc. Our Client
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SCARFONE HAWKINS LLP

TEL (9051 523-1333 
FAX (905! 523-5878

Reply to: Michael J. Valente LL.M., (P.C.) ext. 235 
myale nte^S H LAVica 
Direct Dial: (905) 526-4379

June 14, 2019

VIA REGISTERED MAIL

DIMITRIOS NEILAS 
386 Bedford Park Avenue 
Toronto, Ontario M5M 1J8

IOANNIS NEILAS 
55 McGillivray Avenue 
Toronto, Ontario M5M 2Y3

Dear Sirs:

Re: Your Guarantee of the Indebtedness & Liability of Adelaide Street Lofts Inc.
(the “Member”) to Meridian Credit Union Limited (“MCU”) - Our File No. 19L1096

We are counsel to MCU.

We refer to your joint and several $5,000,000 Guarantee of the indebtedness and liability of the 
Member to MCU (the “Guarantee”).

We write to advise you that the Member is in default of its obligations to MCU, and otherwise, MCU 
has concerns with respect to the overall financial viability of the Member.

In light of these circumstances, MCU regards the Member's account as an unacceptable risk 
situation, and on behalf of MCU, we have demanded payment of the Member’s liabilities. You have 
our letter of demand, dated today, on the Member.

As at the date of this letter, the indebtedness and liability of the Member to MCU is as follows: 

Demand Land Loan

Principal balance outstanding: $16,414,000,00

Accrued interest to date, calculated at 
MCU’s prime rate as it exists from 
time to time (currently 3.95% per annum) 
plus 2.0 percentage points: $ 163,218.13
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Plus interest at the same rate to the 
date of payment, the current daily amount 
being $2,675.71

Administrative Fee and Professional Fees to Date: $ 42.610.00

Plus any and all further administrative and professional 
fees to the date of payment

TOTAL amount owing as at June 14, 2019: $16.619.828.13

Pursuant to the terms of the Guarantee, you jointly and severally agreed to pay on demand the 
principal sum of $5,000,000 plus interest from the date of demand at the prescribed rate of MCU’s 
prime rate plus 2.0 percentage points. (“Your Indebtedness”). We therefore write on behalf of MCU 
to require payment of Your Indebtedness by the opening of business on Tuesday, June 25, 2019, 
failing which MCU will take whatever steps that are necessary and desirable to ensure full 
repayment.

Please govern yourself accordingly.

Yours very truly,

MJV/bw 
cc. Our Client

MICHAEL J. VALENTE (P.C.)
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Reply to; Michael J. Valente LL.M., (P.C.) ext, 235 
mvalente@SHLAW,ca 
Direct Dial: (905) 526-4379

June 14, 2019

VIA REGISTERED MAIL

263 HOLDINGS INC., formerly known as Neilas Inc.
263 Adelaide Street West 
Suite 503
Toronto, Ontario M5H 1Y2 

Attention: loannis Neilas. President

Dear Sirs:

Re: Your Guarantee of the Indebtedness & Liability of Adelaide Street Lofts Inc.
(the “Member”) to Meridian Credit Union Limited (“MCU") - Our File No. 19L1096

We are counsel to MCU.

We refer to your unlimited Guarantee of the indebtedness and liability of the Member to MCU (the 
“Guarantee”).

We write to advise you that the Member is in default of its obligations to MCU, and otherwise, MCU 
has concerns with respect to the overall financial viability of the Member.

In light of these circumstances, MCU regards the Member’s account as an unacceptable risk 
situation, and on behalf of MCU, we have demanded payment of the Member’s liabilities. You have 
our letter of demand, dated today, on the Member.

As at the date of this letter, the indebtedness and liability of the Member to MCU is as follows: 

Demand Land Loan

Principal balance outstanding: $16,414,000.00

Accrued interest to date, calculated at 
MCU’s prime rate as it exists from 
time to time (currently 3.95% per annum) 
plus 2.0 percentage points: $ 163,218.13
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Plus interest at the same rate to the 
date of payment, the current daily amount 
being $2,675.71

Administrative Fee and Professional Fees to Date: $ 42,610.00

Plus any and all further administrative and professional 
fees to the date of payment

TOTAL amount owing as at June 14, 2019: $16-619-828.13

Pursuant to the terms of the Guarantee, you agreed to pay on demand the indebtedness and liability 
of the Member. We therefore write on behalf of MCU to require payment of your indebtedness and 
liability by the opening of business on Tuesday, June 25, 2019, failing which MCU will take whatever 
steps that are necessary and desirable to ensure full repayment.

Please govern yourself accordingly.

Yours very truly,
LLP

MJV/bw 
cc. Our Client

MICHAEL J. VALENTE (P.C.)



NOTICE OF INTENTION TO ENFORCE SECURITY 
(Subsection 244(1))

OF THE BANKRUPTCY AND INSOLVENCY ACT

TO: ADELAIDE STREET LOFTS INC., an insolvent company 

TAKE NOTICE THAT:

1. Meridian Credit Union (“MCU”), a secured creditor, intends to enforce its security on 
the property of the insolvent company described below:

(i) All assets of Adelaide Street Lofts Inc., including Accounts Receivable, Inventory, 
Equipment, Motor Vehicles and Real Property.

2. The security that is to be enforced is in the form of:

(a) $16,414,000.00 Charge/Mortgage, registered on May 14, 2018 as 
instrument no. AT4862974 in the Land Titles Office for the Registry 
Division of Toronto with respect to the lands municipally known as 
263 Adelaide Street West, Toronto (the “Lands");

(b) Notice of Assignment of Rents - General, registered on May 14, 2018 
as instrument no. AT4862975 in the Land Titles Office for the 
Registry Division of Toronto with respect to the Lands;

(c) General Security Agreement, registered on April 24, 2018 as no. 
20180424 1354 1862 1257 pursuant to the Ontario Personal Property 
Security Act ("PPSA");

3. The total amount of indebtedness secured by the security is as follows:

Demand Land Loan

Principal balance outstanding: $16,414,000.00

Accrued interest to date, calculated at 
MCU’s prime rate as it exists from 
time to time (currently 3.95% per annum)
plus 2.0 percentage points: $ 163,218.13

Plus interest at the same rate to the 
date of payment, the current daily amount 
being $2,675.71

Administrative Fee and Professional Fees to Date: $ 42,610.00

Plus any and all further administrative and professional 
fees to the date of payment

TOTAL amount owing as at June 14, 2019: $16.619.828.13
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4. The secured creditor will not have the right to enforce the security until after the expiry 
of the 10-day period following the sending of this notice, unless the insolvent company 
consents to an earlier enforcement.

Dated at Hamilton, this 14th day of June, 2019.

MERIDIAN CREDIT UNION LIMITED

SCARFONE HAWKINS LLP
Barristers and Solicitors
One James Street South, 14th Floor
P.O. Box 926, Station "A"
Hamilton, Ontario 
L8N 3P9 
(905) 523-1333



This is Exhibit “L” referred to in the Affidavit of Bernhard 
Huber sworn the 30th of September, 2019

Alteori Suned Van Roofjwi, e Ctmxntsdofwr
etc., Province of Ontario, tor 
M«W|an Credit Union Limited, Motus Bank



Court File No.: CV-19-616261-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE ) THURSDAY, THE 21st
)

MR. JUSTICE HAINEY j DAY OF MARCH, 2019

IN THE MATTER OF SECTION 60 OF THE TRUSTEE ACT, R.S.O. 1990, C. T.23, AS
-. Amended, and rule 10 of the Ontario rules of civil procedure,

; : R.R.O. 1990, REG. 194, AS AMENDED

ANDfjk THE MATTER OF HI-RISE CAPITAL LTD. AND IN THE MATTER OF 
* ADELAIDE STREET LOFTS INC.

ORDER

THIS APPLICATION, made by the Applicant, Hi-Rise Capital Ltd. (“Hi-Rise”), for 

advice and directions and an Order appointing representative counsel pursuant to 

section 60 of the Trustee Act, R.S.O. 1990, c. T.23, as amended and Rule 10 of the 

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended, was heard this day at 

the Court House, 330 University Avenue, Toronto, Ontario.

ON READING the Application Record of the Applicant, including the Affidavit of 

Noor Al-Awqati sworn March 19, 2019, and on hearing the submissions of the lawyer(s) 

for each of the Applicant, the Superintendent of Financial Services, prospective 

Representative Counsel, Adelaide Street Lofts Inc. (the “Borrower”), Teresa Simonelli 

and Tony Simonelli and other investors represented by Guardian Legal Consultants (as 

set out on the counsel slip), Alexander Simonelli (appearing in person), Nicholas Verni 

(appearing in person), and Nick Tsakonacos (appearing in person) no one else 

appearing,

SERVICE

1. THIS COURT ORDERS that all parties entitled to notice of this Application have 

been served with the Notice of Application, and that service of the Notice of Application
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is hereby abridged and validated such that this Application is properly returnable today, 

and further service of the Notice of Application is hereby dispensed with.

APPOINTMENT OF REPRESENTATIVE COUNSEL

2. THIS COURT ORDERS that Miller Thomson LLP is hereby appointed as 

representative counsel to represent the interests of all persons (hereafter, all persons 

that have not delivered an Opt-Out Notice (defined below) shall be referred to as the 

“Investors") that have invested funds in syndicated mortgage investments (“SMI”) in 

respect of the proposed development known as the “Adelaide Street Lofts” (the 

“Project”) at the property known municipally as 263 Adelaide Street West, Toronto, 

Ontario (the “Property").

3. THIS COURT ORDERS that any individual holding an SMI who does not wish to 

be represented by the Representative Counsel and does not wish to be bound by the 

actions of Representative Counsel shall notify the Representative Counsel in writing by 

facsimile, email to sdecaria@millerthomson.com (Attention: Stephanie De Caria), 

courier or delivery, substantially in the form attached as Schedule “A” hereto (the “Opt- 
Out Notice”), and shall thereafter not be so represented and shall not be bound by the 

actions of the Representative Counsel and shall represent himself or herself or be 

represented by any counsel that he or she may retain exclusively at his or her own 

expense in respect of his or her SMI (any such Investor who delivers an Opt-Out Notice 

in compliance with the terms of this paragraph, “Opt-Out Investor”) and any Opt-Out 

Investor who wishes to receive notice of subsequent steps in this proceeding shall 

deliver a Notice of Appearance.

4. THIS COURT ORDERS that the Representative Counsel shall represent all 

Investors in connection with the negotiation and implementation of a settlement with 

respect to their investments in the SMI and the Project, and shall subject to the terms of 

the Official Committee Protocol be entitled to advocate, act, and negotiate on behalf of 

the Investors in this regard, provided that the Representative Counsel shall not be 

permitted to (i) bind investors to any settlement agreement or proposed distribution 

relating to the Property without approval by the investors and the Court; or (ii) 

commence or continue any proceedings against Hi Rise, its affiliates or principals, on

mailto:sdecaria@millerthomson.com
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behalf of any of the Investors or any group of Investors, and for greater certainty, 

Representative Counsel’s mandate shall not include initiating proceedings or providing 

advice with respect to the commencement of litigation but may include advising 

Investors with respect to the existence of alternative courses of action.

5. THIS COURT ORDERS that Representative Counsel be and it is hereby 

authorized to retain such actuarial, financial and other advisors and assistants 

(collectively, the “Advisors”) as may be reasonably necessary or advisable in 

connection with its duties as Representative Counsel.

6. THIS COURT ORDERS that the Representative Counsel be and it is hereby 

authorized to take all steps and do all acts necessary or desirable to carry out the terms 

of this Order and fulfill its mandate hereunder.

TERMINATION OF EXISTING ADVISORY COMMITTEE

7. THIS COURT ORDERS that the Engagement Letter dated September 6, 2018, 

including the Terms of Reference attached as Schedule “A” thereto (the “Engagement 
Letter”), be and it is hereby terminated, provided that nothing contained herein shall 

terminate the requirement that outstanding fees and disbursements thereunder be paid.

8. THIS COURT ORDERS that the respective roles of the Advisory Committee and 

Communication Designate (as such terms are defined in the Engagement Letter) be 

and they are hereby terminated.

9. THIS COURT ORDERS that the Communication Designate shall forthwith 

provide to Representative Counsel all security credentials in respect of the Designated 

Email (as such term is defined in the Engagement Letter).

APPOINTMENT OF OFFICIAL COMMITTEE

10. THIS COURT ORDERS that Representative Counsel shall take steps to 

establish an Official Committee of Investors (the “Official Committee") substantially in 

accordance with the process and procedure described in the attached Schedule “B” 

(“Official Committee Establishment Process ”).
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11. THIS COURT ORDERS that the Official Committee shall operate substantially in 

accordance with the protocol described in the attached Schedule “C” (the “Official 
Committee Protocol”).

12. THIS COURT ORDERS that the Representative Counsel shall consult with and 

rely upon the advice, information, and instructions received from the Official Committee 

in carrying out the mandate of Representative Counsel without further communications 

with or instructions from the Investors, except as may be ordered otherwise by this 

Court.

13. THIS COURT ORDERS that in respect of any decision made by the Official 

Committee (a “Committee Decision”), the will of the majority of the members of the 

Official Committee will govern provided, however, that prior to acting upon any 

Committee Decision, Representative Counsel may seek advice and direction of the 

Court pursuant to paragraph 22 hereof.

14. THIS COURT ORDERS that, in circumstances where a member of the Official 

Committee has a conflict of interest with the interests of other investors respect to any 

issue being considered or decision being made by the Official Committee, such member 

shall recuse himself or herself from such matter and have no involvement in it.

15. THIS COURT ORDERS that the Representative Counsel shall not be obliged to 

seek or follow the instructions or directions of individual Investors but will take 

instruction from the Official Committee,.

INVESTOR INFORMATION

16. THIS COURT ORDERS that Hi-Rise is hereby authorized and directed to provide 

to Representative Counsel the following information, documents and data (collectively, 

the “Information”) in machine-readable format as soon as possible after the granting of 

this Order, without charge, for the purposes of enabling Representative Counsel to carry 

out its mandate in accordance with this Order:

(a) the names, last known addresses and last known telephone 

numbers and e-mail addresses (if any) of the Investors; and
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(b) upon request of the Representative Counsel, such documents and 

data as the Representative Counsel deems necessary or desirable 

in order to carry out its mandate as Representative Counsel

and, in so doing, Hi-Rise is not required to obtain express consent from such Investors 

authorizing disclosure of the Information to the Representative Counsel and, further, in 

accordance with section 7(3) of the Personal Information Protection and Electronic 

Documents Act, this Order shall be sufficient to authorize the disclosure of the 

Information, without the knowledge or consent of the individual Investors.

FEES OF COUNSEL

17. THIS COURT ORDERS that the Representative Counsel shall be paid by the 

Borrower its reasonable fees SH4eMte-feBir4@rh^Pit6 consisting of fees atjckdisbursements 

from and after the date of this order incurred in its capacity as Representative Counsel 
(“Post-Appointment Fees"), up to a maximum amount of $200,000 or as may 

otherwise be ordered by this Court. The Borrower shall make payment on account of 

the Representative Counsel’s fqps and disbursements on a monthly basis, forthwith 

upon rendering its accounts to the Borrower for fulfilling its mandate in accordance with 

this Order, and subject to such redactions to the invoices as are necessary to maintain 

solicitor-client privilege between the Representative Counsel and the Official Committee 

and/or Investors. In the event of any disagreement with respect to such fees and 

disbursements, such disagreement may be remitted to this Court for determination. 

Representative Counsel shall also obtain approval of its fees and disbursements from 

the Court on notice to the Official Committee.

18. THIS COURT ORDERS that the Representative Counsel is hereby granted a

charge (the "Rep Counsel Charge”) on the Property, as security for the Post- 

Appointment Fees and that the Rep Counsel Charge shall form an unregistered charge 

on the Property in priority to the existing $60 million mortgage registered in the name of 

Hi-Rise Capital Ltd. and Community Trust Company as Instrument Numbers 

AT3522463, AT3586925, AT3946856, AT4420428, AT4505545, AT4529978,

AT4572550, AT4527861, and AT4664798 (the "Hi-Rise Mortgage"), but subordinate to 

the $16,414,000 mortgage in favour of Meridian Credit Union Limited registered as



Instrument Number AT4862974 (“Meridian Mortgage”), and that Rep Counsel Charge 

will be subject to a cap of $250,000. No person shall register or cause to be registered 

the Rep Counsel Charge on title to the Property.

19. THIS COURT ORDERS that the motion by Representative Counsel for a charge 

for its fees prior to the date its appointment and by counsel for Hi-Rise seeking a charge 

for its fees incurred in respect of this Application both shall be heard before me on April 

4, 2019.

20. THIS COURT ORDERS that the reasonable cost of Advisors engaged by 

Representative Counsel shall be paid by the Borrower. Any dispute over Advisor costs 

will be submitted to the Court for resolution.

21. THIS COURT ORDERS that the payments made by the Borrower pursuant to 

this Order do not and will not constitute preferences, fraudulent conveyances, transfers 

of undervalue, oppressive conduct or other challengeable or voidable transactions 

under any applicable laws.

GENERAL

22. THIS COURT ORDERS that the Representative Counsel shall be at liberty, and 

it is hereby authorized, at any time, to apply to this Court for advice and directions in 

respect of its appointment or the fulfillment of its duties in carrying out the provisions of 

this Order or any variation of the powers and duties of the Representative Counsel, 

which shall be brought on notice to Hi-Rise and the Official Committee, the Financial 

Services Commission of Ontario (“FSCO”) and any person who has filed a Notice of 

Appearance (including the Opt-Out Investors) unless this Court orders otherwise.

23. THIS COURT ORDERS that the Representative Counsel and the Official 

Committee shall have no personal liability or obligations as a result of the performance 

of their duties in carrying out the provisions of this Order or any subsequent Orders, 

save and except for liability arising out of gross negligence or wilful misconduct.
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24. THIS COURT ORDERS that any document, notice or other communication 

required to be delivered to Representative Counsel under this Order shall be in writing, 

and will be sufficiently delivered only if delivered to

Miller Thomson LLP, in its capacity as 
Representative Counsel
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto, Ontario M5H 3S1

Facsimile: 416-595-8695
Email: sdecaria@millerthomson.com and
gazeff@millerthomson.com

Attention: Gregory Azeff & Stephanie De Caria
25. THIS COURT ORDERS that the Representative Counsel shall as soon as 

possible establish a website and/or online portal (the “Website”) for the dissemination 

of information and documents to the Investors, and shall provide notice to Investors of 

material developments in this Application via email where an email address is available 

and via regular mail where appropriate and advisable.

POWERS OF HI-RISE CAPITAL LTD.

26. THIS COURT ORDERS that the issue of whether Hi-Rise has the power under 

loan participation agreements (each, an “LPA") and mortgage administration 

agreements (each, a “MAA”) that it entered into with investors in the Project and at law 

grant to a discharge of the Hi-Rise Mortgage despite the fact that the proceeds received 

from the disposition of a transaction relating to the Property (the "Transaction”) may be 

insufficient to pay in full amounts owing under the Hi-Rise Mortgage will be determined 

by motion before me on April 4, 2019.

INVESTOR AND COURT APPROVAL

27. THIS COURT ORDERS that Hi-Rise is permitted to call, hold and conduct a 

meeting (the “Meeting") of all investors in the Project, including Opt-Out Investors, to be 

held at a location, date and time to be determined by Hi-Rise, in order for the investors

mailto:sdecaria@millerthomson.com
mailto:gazeff@millerthomson.com
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to consider and, if determined advisable, pass a resolution approving the Transaction 

and the distribution of proceeds therefrom (the “Distribution”).

28. THIS COURT ORDERS that, in order to effect notice of the Meeting, Hi-Rise 

shall send notice of the location, date and time of the Meeting to investors at least ten 

days prior to the date of the Meeting, excluding the date of sending and the date of the 

Meeting, by the method authorized by paragraph 32 of this order.

29. THIS COURT ORDERS that accidental failure by Hi-Rise to give notice of the 

Meeting to one or more of the investors, or any failure to give such notice as a result of 

events beyond the reasonable control of Hi-Rise, or the non-receipt of such notice shall, 

subject to further order of this Court, not constitute a breach of this Order nor shall it 

invalidate any resolution passed or proceedings taken at the Meeting. If any such failure 

is brought to the attention of Hi-Rise, it shall use its best efforts to rectify it by the 

method and in the time most reasonably practicable in the circumstances.

30. THIS COURT ORDERS that Hi-Rise shall permit voting at the Meeting either in 

person or by proxy.

31. THIS COURT ORDERS that if at the Meeting a majority in number of the 

investors representing two-thirds in value present and voting either in person or by 

proxy cast votes in favour of the proposed Transaction and Distribution, Hi-Rise may 

proceed to bring a motion to this court, on a date to be fixed, for

(a) final approval of the Transaction and Distribution;

(b) further directions to pursuant to section 60 of the Trustee Act as are 

appropriate to permit it to carry out its role in a manner consistent with the 

LPA and MAA and its duties at law; and

(c) approval of the conduct and fees of Representative Counsel.

NOTICE TO INVESTORS

32. Hi-Rise or Representative Counsel shall mail a copy of this Order to the last 

known address of each investor within 10 days of the date of this Order or where an



Investor’s email address is known, the Order may instead be sent by email. 

Representative Counsel shall also post a copy of this Order on the Website.
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Schedule “A”

OPT-OUT NOTICE

Miller Thomson LLP, in its capacity as 
Representative Counsel
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto, Ontario M5H 3S1

Facsimile: 416-595-8695
Email: sdecaria@millerthomson.com

Attention: Stephanie De Caria

l/we,__________________________________, are Investor(s) in a Hi-Rise Capital Ltd.
mortgage registered against titled to the property municipally known as 263 Adelaide 
Street West. [Please ensure to insert the name, names or corporate entity that 
appear on your investment documents].

Under paragraph 3 of the Order of the Honourable Justice Hainey dated March 21, 
2019 (the “Order”), Investors who do not wish Miller Thomson LLP to act as their 
representative counsel may opt out.
l/we hereby notify Miller Thomson LLP that l/we do not wish to be represented by the 
Representative Counsel and do not wish to be bound by the actions of Representative 
Counsel and will instead either represent myself or retain my own, individual counsel at 
my own expense, with respect to the SMI in relation to Adelaide Street Lofts Inc. and 
the property known municipally as 263 Adelaide St. W., Toronto, Ontario.

I also understand that if I wish to receive notice of subsequent steps in the court 
proceedings relating to this property, I or my counsel must serve and file a Notice of 
Appearance.

If the Investor(s) is an individual, please execute below:

Date Signature

Date Signature

mailto:sdecaria@millerthomson.com


If the Investor is a corporation, please execute below:

) ______________________________
| [insert corporation name above]

) Per:
) Name:Name
j Title: Title

) I/We have the authority to bind
the corporation
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Schedule “B”

Official Committee Establishment Process

Pursuant to the Order of the Honourable Mr. Justice Hainey of the Ontario Superior 
Court of Justice (Commercial List) (the “Court”) dated March 21, 2019 (the “Order”) 
Miller Thomson LLP was appointed to represent all individuals and/or entities 
(“Investors”) that hold an interest in a syndicated mortgage (“SMI”), administered by Hi- 
Rise Capital Ltd. (“Hi-Rise"), in respect of the property municipally known as 263 
Adelaide Street West, Toronto, Ontario (the “Project”) and the proposed development 
known as the "Adelaide Street Lofts". Pursuant to the Order, Representative Counsel 
was directed to appoint the Official Committee of Investors (the “Official Committee”) 
in accordance with this Official Committee Establishment Process. The Official 
Committee is expected to consist of five Investors.

All capitalized terms not otherwise defined herein shall have the same meaning 
ascribed to them in the Order. All references to a singular word herein shall include the 
plural, and all references to a plural word herein shall include the singular.

Pursuant to the Order, the Representative Counsel shall, among other things, consult 
with and take instructions from the Official Committee in respect of the SMI and the 
Project.

This protocol sets out the procedure and process for the establishment of the Official 
Committee.

Establishment of the Official Committee

1. As soon as reasonably practicable, Representative Counsel will deliver a 
communication calling for applications ("Call for Official Committee Applications") to 
Investors by mail and by email where an email address is available. Representative 
Counsel shall also post on the Website (as defined in the Order) a copy of the Call for 
Official Committee Applications.

, VV\a V t I
2. The deadline to submit an application pursuant to the Call for Official Committee 
Applications will be 5:00 p.m. EST on/M9f©h-2'9, 2019 (the “Applications Deadline”), or 
such later date as Representative Counsel may deem reasonably practicable. Investors 
wishing to act as a member of the Official Committee (each, an “Official Committee 
Applicant") shall submit their application by the Applications Deadline. Applications 
submitted past the Applications Deadline will not be reviewed by Representative 
Counsel.

3. In order to serve as a member of the Official Committee, the Official Committee 
Applicant must be an Investor that holds an SMI. If the SMI is held through a corporate 
entity, the Official Committee Applicant must be a director of the corporation in order to 
be a member of the Official Committee.
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4. An Official Committee Applicant must not have a conflict of interest with the 
interests of other investors.

5. Representative Counsel will review applications submitted by the Applications 
Deadline and will create a short list (the "Short List") of no more than 20 candidates 
who should be extended invitations for an interview. As soon as reasonably practicable, 
the interviews will be conducted by teleconference by Representative Counsel (the 
‘'Interviews”). For consistency in evaluating each Official Committee Applicant,

(a) all of the interviews will follow the same structure and will be 
approximately the same length (about half an hour); and

(b) substantially similar questions will be posed to each interviewee.

6. Following the Interviews, Representative Counsel will select seven Official 
Committee Applicants (the “Short List Candidates”) who, in Representative Counsel’s 
judgment, are the best candidates to serve as either (i) a member of the Official 
Committee (a “Member") or (ii) an alternate Member should any of the Members resign 
or be removed from the Official Committee (an "Alternate”). From the Short List 
Candidates, Representative Counsel will select five Members and two Alternates. In 
determining the Short List Candidates, Representative Counsel reserves the right to 
consider, among other factors: (i) experience with governance or the mortgage industry; 
(ii) education; (iii) answers to interview questions; (iv) the amount of the Official 
Committee Applicant’s SMI.

7. As soon as reasonably practicable, Representative Counsel will submit the Short 
List Candidates to the Court for approval, along with each of their applications. A 
summary of each Member and Alternate and their respective qualifications will also be 
submitted to the Court.
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Schedule “C”

Official Committee Protocol

Pursuant to the Order of the Honourable Mr. Justice Hainey of the Ontario Superior 
Court of Justice (Commercial List) (the “Court”) dated March 21, 2019 (the “Order”) 
Miller Thomson LLP was appointed to represent all individuals and/or entities 
(“Investors”) that hold an interest in a syndicated mortgage ("SMI”), administered by Hi- 
Rise Capital Ltd. (“Hi-Rise”), in respect of the property municipally known as 263 
Adelaide Street West, Toronto, Ontario (the “Project”) and the proposed development 
known as the “Adelaide Street Lofts”.

All capitalized terms not otherwise defined herein shall have the same meaning 
ascribed to them in the Order. All references to a singular word herein shall include the 
plural, and all references to a plural word herein shall include the singular.

This protocol sets out the terms governing the Official Committee established by 
Representative Counsel pursuant to the Official Committee Establishment Process, as 
approved by the Order. All Investors that have been accepted by Representative 
Counsel to serve as a member of the Official Committee (each, a “Member”) shall be 
bound by the terms of this protocol.

This protocol is effective as at the date of the Order.

The Official Committee and Representative Counsel shall be governed by the 
following Official Committee Protocol:

1. Definitions: Capitalized terms not otherwise defined herein shall have the same 
meaning ascribed to them in the Order.

2. Resignations: A Member may resign from the Official Committee at any time by 
notifying Representative Counsel and the other Members, by email. If a Member is 
incapacitated or deceased, such Member shall be deemed to have resigned from the 
Official Committee effective immediately.

3. Expulsions: Any Member may be expelled from the Official Committee for cause 
by Representative Counsel or by order of the Court. For greater certainty, “for cause” 
includes but is not limited to: (a) if a Member is unreasonably disruptive to or interferes 
with the ability of the Official Committee or Representative Counsel to conduct its affairs 
or fulfill their duties; (b) if a Member is abusive (verbal or otherwise) towards 
Representative Counsel or any Member; (c) if a Member fails to attend either (i) two (2) 
consecutive meetings without a valid reason (as determined by Representative Counsel 
in its sole discretion) or (ii) three (3) meetings whether or not a valid reason is provided;
(d) if a Member commits any act or engages in any conduct that, in Representative 
Counsel's opinion, may bring the reputation or credibility of the Official Committee into 
dispute; (e) if in Representative Counsel’s opinion, an irreconcilable conflict of interest 
arises between a Member and the Official Committee; or, (f) if, for any reason, a 
Member is unable to reasonably fulfil his/her duties as a Committee Member.



- 15

4. Role of the Official Committee: The role of the Official Committee is to consult 
with and provide instructions to Representative Counsel, in accordance with the terms 
of this protocol, with respect to matters related to the SMI and the Project.

5. Multiple Views: It is recognized and understood that Members may have divided 
opinions and differing recommendations, and accordingly, consensus on feedback 
regarding any potential resolution of matters related to the SMI and Project may not be 
achievable. In such circumstances, the will of the majority of the Members will govern. 
In making decisions and taking steps, Representative Counsel may also seek the 
advice and direction of the Court if necessary.

6. Good Faith: For the purposes of participation in the Official Committee, each 
Member agrees that he or she will participate in good faith, and will have appropriate 
regard for the legitimate interests of all Investors.

7. No liability: No Member shall incur any liability to any party arising solely from 
such Members’ participation in the Official Committee or as a result of any suggestion or 
feedback or instructions such Member may provide to Representative Counsel.

8. Compensation: No Member shall receive compensation for serving as a 
Member of the Consecutive Committee.

9. Chair: Representative Counsel shall be the chair of the meetings of the Official 
Committee.

10. Calling Meetings. Representative Counsel, at the request of a Member or at its 
own instance, may call meetings of the Official Committee on reasonable advance 
written notice to the Members, which notice shall be made by e-mail. Meetings may be 
convened in person, at the offices of Miller Thomson LLP, or by telephone conference 
call.

11. Quorum: While it is encouraged that all Members participate in meetings, a 
meeting may be held without all of the Members present provided that at least three (3) 
Members are present in person or by telephone.

12. Minutes: Representative Counsel shall act as secretary of the meetings of the 
Official Committee and shall keep minutes of the meetings. Where issues of 
disagreement among Members arise, the minutes will reflect such disagreements. Such 
minutes shall be confidential and shared with Members only. Minutes are for 
administrative record keeping purposes only and are not intended to be binding or 
conclusive in any way. The minutes will record attendance, significant issues discussed 
and the results of votes taken by the Official Committee

13. Additional Rules and Guidelines. Representative Counsel may adopt in its sole 
discretion, such reasonable procedural rules and guidelines regarding the governing of 
Official Committee meetings. Notwithstanding any provision in this Protocol and subject 
to the terms of the Order, Representative Counsel may, in its sole discretion, apply to
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the Court for advice and direction on any matter, including, without limitation, with 
respect to instruction received from the Official Committee.
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ADELAIDE STREET LOFTS INC.

SECOND REPORT OF MILLER THOMSON LLP, IN ITS CAPACITY 
AS COURT-APPOINTED REPRESENTATIVE COUNSEL

1. Pursuant to the Order of the Honourable Mr, Justice Hatney of the Ontario Superior 

Court of Justice (Commercial List) (the "Court”) dated March 21, 2019 (the “Appointment 

Order”), Miller Thomson LLP was appointed as Representative Counsel (in such capacity, 

'‘Representative Counsel") appointed pursuant to the Order of the Honourable Mr. Justice 

Hainey dated March 21, 20)9 (the “Appointment Order1') to represent the interests of all 

individuals and/or entities (the ‘investors”, which term does riot include persons who have opted 

out of such representation in accordance with the Appointment Order) that have invested funds 

in a syndicated mortgage investment (“SMI”) administered by Hi-Rise Capital Ltd, (“Hi-Rise”) 
in respect of the proposed development known ns the "Adelaide Street l ofts” (the “Project”) at 

the property municipally known as 263 Adelaide Street West, Toronto, Ontario (the “Property”) 

and owned by Adelaide Street Lofts Inc. (the “Adelaide1'), in connection with the negotiation 

and implementation of a settlement with respect to such investments, Copies of the Appointment 

Order and Endorsement of Justice Hatney dated March 22, 2019, respectively, are attached as 

Appendices “A” and “B”.

2. Pursuant to the Endorsement of the Honourable Mr, Justice Hainey dated April 4, 2019 

(the “Justice Hainey Endorsement”), a copy of which is attached as Appendix “C”, 

Representative Counsel was granted leave to file reports with the Court, among other things.



PURPOSE OF REPORT

3. Representative Counsel has filed this Second Report for the sole purpose of updating the 

Court on the status of certain issues including, in particular, the Representative Counsel’s efforts 

toward the appointment of a Financial Advisor. This Second Report does not provide a 

comprehensive update of Representative Counsel’s activities and conduct since the First Report 

of Representative Counsel dated April 9, 2019 (the “First Report"), but rather only includes 

details and facts relevant to these issues. Representative Counsel will fully update the Court in 

respect of its activities and conduct since the First Report at a later time and in a subsequent 

Court report. This Second Report also does not include all correspondence that has been 

exchanged over the last several weeks between Representative Counsel and counsel to Fit-Rise 

and Adelaide, as such correspondence has been extensive and much of it is repetitive, (insofar as 

it sets out the positions of the parties),

4. For ease of reference, the position of Representative Counsel and the Official Committee 

with respect to the need for transparent disclosure of information and the appointment of the 

Financial Advisor is set out in Representative Counsel’s letter to counsel to the Companies (as 

defined below) dated August 29, 2019, a copy of which is attached as Appendix “D*.

5. Representative Counsel is of the view that in order to properly fulfill its mandate and 

ensure that Investors are properly advised, it requires the issuance of an Order (the “Financial 

Advisor Appointment Order”) in the draft form attached as Appendix “E”, inter alia

ta) appointing Alvarez A Marsal Canada Inc, as financial advisor tin such capacity, 

the “Financial Advisor"), without security, to Representative Counsel to provide

financial advisory and strategic services to assist Representative Counsel with the 

fulfillment of its mandate and duties as specified in the Appointment Order:

(b) granting the Financial Advisor’s Charge (as defined below) as security for its fees 

and disbursements, to rank subordinate in priority only to; (i) the Rep Counsel 

Charge; and (ii) any encumbrances ranking in priority to the Rep Counsel Charge;

(c) prohibiting any Person (as defined in the Financial Advisor Appointment Order) 

from further encumbering the Property, pending further Order of the Court; and



(d) restricting Hi-Rise and Adelaide from cormnunicating with Investors, either 

directly or indirectly, until further Order of the Court,

6. All capitalized terms not otherwise defined herein shall have the same meaning ascribed 

to them in the Appointment Order and the First Report. Hi-Rise and Adelaide shall hereinafter be 

referred collectively as the “Companies”.

TERMS OF REFERENCE

7. In preparing this Second Report and making the comments herein Representative 

Counsel has, where applicable, relied upon information prepared or provided by Hi-Rise and/or 

Adelaide, and information from other third-party sources (collectively, the “Information”), 

Certain of the information contained in this Second Report may refer to, or is based on, the 

Information. As the Information has been provided by third parties or has been obtained from 

documents filed with the Court in this matter. Representative Counsel has relied on the 

Information and, to the extent possible, has reviewed the Information for reasonableness. 

However, Representative Counsel has neither audited nor otherwise attempted to verity the 

accuracy or completeness of the Information in a manner that would wholly or partially comply 

with Generally Accepted Assurance Standards pursuant to the Canadian Institute of Chartered 

Accountants Handbook and accordingly, the Representative Counsel expresses no opinion or 

other form of assurance in respect of the Information.

BACKGROUND TO PROCEEDING

8. On March 21, 2019, Hi-Rise brought an application to the Court under section 60 of the 

Trmiee Act (Canada) for, inter (dia, the appointment of Representative Counsel, and a 

declaration that Hi-Rise has the power under the loan participation agreements (“LPA”) and 

mortgage participation agreements (“MPA”) with Investors to grant a discharge of the 

syndicated mortgage (“Syndicated Mortgage”) held for the benefit of the Investors over the 

Property in the event the proceeds received from the completion of a contemplated transaction 

relating to the Property (the “Transaction”) are insufficient to pay the full amounts under the 

Syndicated Mortgage.



,4-

9. As farther set out in Hi-Rise’s application, lis-Rise is a mortgage broker and mortgage 

administrator licensed by the Superintendent of Financial Services of Ontario, Hi-Rise receives 

and advances, on behalf of Investors, funds to a variety of companies (each a “Borrower” and 

collectively the “Borrowers”), such as Adelaide, that undertake real property developments such

as the Property. The terms on which Investors advance their funds and Hi-Rise administrators 

each Syndicated Mortgage are set out in the LPA and the MPA,

10. Pursuant to the Justice Hainey Endorsement, the Court set a timetable for farther steps in 

this proceeding and set a scheduling appointment returnable April 17, 2019, The declaratory 

relief sought by Hi-Rise has been adjourned to a date to be scheduled by the Court, As further set 

out below, the parties and Representative Counsel have attended at Court numerous times to

provide a status update on the steps in this proceeding,

OFFICIAL COMMITTEE

11. Pursuant to paragraph 10 of the Appointment Order, Representative Counsel was directed 

to establish an Official Committee of Investors (the “Official Committee”) in accordance with 

the process and procedure described in Schedule “B” attached to the Appointment Order (the 

“Official Committee Establishment Process”),

12. As further described in the First Report. Representative Counsel fully carried out the 

Official Committee Establishment Process and selected 5 Investors to act us Members of the 

Official Committee and 2 Investors to act as Alternates to the Official Committee. Accordingly, 

on April 15, 2uiy, Repiescinative t.nuitsd brought a motion to the Court fur the approval ot the 

Official Committee.

13. Pursuant to the Order of the Honourable Mr. Justice Hainey dated April 15, 2019, the 

Official Committee was approved and constituted (the “Official Committee Approval Order”), 

a copy of which, along with the Endorsement of Justice Hainey dated April 15, 2019, is attached 

as Appendix “FA



PROPOSED TRANSACTION AND THE PROPERTY

Information related to Transaction

14, In the summer of 2018, BMO Capital Markets (’‘RMO”) undertook a marketing and sales 

process in respect of the Property (the “2018 Marketing and Sales Process"), which resulted in 

a joint venture agreement (the “Proposed JV Agreement"') between Lanterra Developments 

Limited (in trust) or its designee and 263 Holdings Inc, (the main holding company and owner of 

Adelaide) to complete the development of the Property (the "Lanterra Transaction"), 

Representative Counsel learned of the Lan terra Transaction through Adelaide during the course 

of this proceeding, as summarized below.

15, In or around April 2019, Representative Counsel was advised by Adelaide that it received 

an offer for a proposed Transaction in respect of the Property, At this time, the name of the 

offeror was anonymous and details in respect of the Transaction were not disclosed to 

Representative Counsel.

16, Representative Counsel was advised that these details remained confidential at the time 

because the offeror was still in the process of completing its due diligence, and that such due 

diligence was expected to be completed by the end of May 2019,

Non-Disclosure Agreement

17, On May 7, 2019, the parties to this proceeding attended at Court to provide a status 

update on this proceeding and the proposed Transaction in respect of the Property.

18, At this time, the details in respect of the Transaction were not disclosed to Representative 

Counsel and the name of the offeror remained anonymous as it was still completing its due 

diligence,

19, Pursuant to the Endorsement of the Honourable Mr. Justice Hainey dated May 7, 2019, a 

copy of which is attached as Appendix “G”, inter alia, the Court directed Representative 

Counsel to enter into the NDA in respect of the Transaction,



20. Accordingly, on May 8, 2019, after consulting with and receiving instructions from the 

Official Committee, Representative Counsel entered into the NDA with Adelaide in order to 

permit Representative Counsel to obtain the Transaction details and offerors name on a “counsel- 

only” basis. A copy of the NDA. is attached as Appendix “Hw.

21. Representative Counsel reported this information to Investors through the 

Communication dated May 8,2019, a copy of which is attached as Appendix “I”,

22. Thereafter, Representative Counsel attended at the offices of Adelaide’s counsel 

(McCarthy Tetrault LLP), and reviewed the proposed Lanterra Transaction details, As set out in

the NDA. Representative Counsel was not permitted to make copies of the Lanterra Transaction 

documents or disclose the details of the Lanterra Transaction with Investors or the Official 

Committee until such time as Adelaide advised given that the offeror was still in the process of 

completing its due. diligence conditions.

Extension to Due Diligence Period

23. In June 2019, Adelaide advised Representative Counsel that the offeror in respect of the 

Transaction requested an extension to the due diligence period to June 24, 2019 in order to 

permit to make further due diligence inquiries related to the Property.

24. After consulting with and receiving instruction from the Official Committee, 

Representative Counsel agreed to grant Adelaide the extension to June 24, 2019 (“Due Diligence 

Expiry Date”).

25. At this time. Representative Counsel was still bound by the terms of the NDA and not 

permitted to disclose the details in respect of the Lanterra Transaction with Investors or the 

O ffici a f Com m i ttee.

Transaction Details and Joint Venture Agreement

26. In or around the Due Diligence Expiry Date, Representative Counsel was advised by 

Adelaide that the offeror had completed its due diligence, and that certain details of the Lanterra 

Transaction were capable of being reviewed and disclosed by the Official Committee to 

Investors.
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27 Accordingly, on or about June 27, 2019, Representative Counsel and 2 Members of the 

Official Committee attended at the offices of Adelaide’s counsel to review the Lanterra 

Transaction summary documents,

28, Due to confidentiality concerns expressed by Adelaide, Representative Counsel was 

permitted to review the Lanterra Transaction details in person with Adelaide’s counsel present 

and take hand-written notes, but was not permitted to take away copies of the documents or

otherwise make copies,

MEED FOR APPOINTMENT OF FINANCIAL ADVISOR 

Overview of Representative Counsel's Position

29, Despite frequent and repeated requests. Representative Counsel and the Official 

Committee have not been provided with a copy of the Proposed IV Agreement, The Companies 

are only prepared to share the Proposed JV Agreement on unreasonably restrictive terms that 

will, among other things, prevent the Investors from reviewing it in advance of voting as to 

whether to compromise their interests. Attached as Appendix “J” is an email exchange between 

Geoff Hall and Representative Counsel dated September 11-12, 2019, in this regard,

30, Adelaide’s proposed terms for the disclosure of the Proposed JV Agreement is not 

acceptable to Representative Counsel or the Official Committee, as it is unnecessarily and 

unreasonably restrictive. Hi-Rise is asking the Investors to vote on a proposed settlement dial: 

arises from and is funded through the Proposed JV Agreement, but at the same time, will not 

allow the Investors access to review the Proposed JV Agreement. As such. Investors are unable 

to assess for themselves, among other things, the risks associated with the payments that they are 

supposed to receive in the future. In the opinions of Representative Counsel and the Official 

Committee, this position is unfeasible and simply unfair,

31, At this time, the Official Committee is not prepared to recommend to Investors that they 

vote in favour of the Lanterra Transact ion, The Official Committee is of the view that it does not 

have the information it: needs to adequately advise Investors on the Lanterra Transaction and that 

this proceeding entirely lacks transparency.
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32. The Official Committee, Representative Counsel and the Companies agree that a 

financial advisor ought to be engaged, The dispute between, the parties relates to the scope of the

financial advisor's mandate and whether such engagement ought to proceed by way of Court 

appointment.

33. As further set out below. Representative Counsel and the Official Committee are of the 

view that transparency is required in this proceeding and that; (i) a financial advisor ought to be 

appointed by the Court; (ii) the Financial Advisor’s mandate include reviewing all aspects of 

Adelaide’s proposed sale or transactions in respect of the Property; (ill) the Financial Advisor be 

empowered by the Court to collect information and documents from all persons in possession of 

same in order to fulfill that mandate; and, (iv) the Companies and Mr, Neilas ought not to be the 

gatekeeper of information and documentation (/.<?. that the Financial Advisor need not go 

through the Companies in order to gain access to such information and documents),

Relevant Facts to the Dispute

34. On August 21, 2019, Representative Counsel and counsel to the Companies had a

conference call to discuss the terms of the financial advisor’s appointment (the “Conference 

Call”). Representative Counsel advised that it required a third party to review and assess the 

circumstances surrounding all proposed transactions related to the Property, which would include 

a review of the marketing and sales process undertaken by BMO. At such time, the Companies 

did not agree to disclosure of information through a third party, but did agree to provide 

information to Representative Counsel. It was agreed that Representative Counsel would prepare 

a draft form of Order for review by counsel to the Companies.

35. Pursuant to paragraph 27 of the Appointment Order, Hi-Rise is permitted to cull, hold, 

and conduct a meeting of all Investors in the Project, including Opt-Out Investors, in order for 

Investors to consider and, if determined advisable, pass a resolution approving the Transaction 

and the distribution proceeds therefrom (the “Vote”). Paragraphs 28 to 31 of the Appointment 

Order sets out a mechanism and rules for the Vote.

36. On the Conference Calf counsel to Hi-Rise advised Representative Counsel that it 

intended to call a meeting of Investors on September 25, 2019 in order to hold a Vote respect of
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the Lanterra Transaction. At such time. Representative Counsel agreed to same given that the 

Companies appeared to agree to the Court appointment of a financial advisor.

37. On August 22, 2019, Representative Counsel delivered the draft Order as discussed an 

the Conference Call. Attached as Appendix *‘K” is a copy of Representative Counsel's email 

and the draft Order.

38. By letter dated August 24, 2019. a copy of which is attached as Appendix “L”, Mr, 

Geoff Hall (counsel to Adelaide) advised, among other things, that it would not be possible to 

obtain the Order on consent

First Notice from Bi-Rise to Investors regarding Vote

39. By email dated August 27, 2019, Mr. Brian Norman (General Counsel of Hi-Rise), 

advised Representative Counsel that it intended to deliver an update to Investors in respect of the 

Vote proceeding on September 25, 2019, A copy of said email and the proposed draft letter to 

Investors is attached as Appendix “M”.

40. By email response dated August 27, 2019, Representative Counsel advised Mr, Norman

that the appointment of a financial advisor would not be proceeding on consent, that 

Representative Counsel would bring a motion for same, and that as part of that motion,, 

Representative Counsel would be seeking a stay of the Vote. Accordingly, Representative 

Counsel requested that Hi-Rise not print and send out the update to Investors regarding a Vote in 

the interim A copv of said email is attached as Appendix “N”.

41 Representative Counsel did not receive a response to this correspondence. By letter dated 

August 27, 2019, Hi-Rise delivered an update to all Investors advising of a meeting of Investors 

and Vote scheduled to take place on September 25, 2019 (the “First Notice”), a copy of which is 

attached as Appendix uO”.

42. The First Notice provides that “At the Adelaide Investor Meeting, details of the pending 

sale transaction of the property and corresponding Settlement will be presented to investors in 

the Adelaide Mortgage. Investors will be provided with information and opinions from: .... (iv) 

Miller Thomson.”



- 10

43. This First Notice was delivered after Representative Counsel advised it would be seeking 

a stay of the Vote and therefore inaccurately advises Investors that it will be hearing information 

and opinions of Representative Counsel.

Conference Call with Justice Rainey

44. On August 28, 2019, Representative Counsel discussed a potential resolution in respect 

of the financial advisor’s appointment with counsel to Hl-Ri.se, and also advised that it intended 

to seek advice and directions from Justice Hainey immediately. Said discussion was later 

documented in an email exchange that day, a copy of which is attached as Appendix “PM,

45. On August. 28, 2019, Representative Counsel had a conference call with Justice Hainey 

pursuant to section 13 of the Appointment Order to seek the Court’s advice and direction 

regarding the Official Committee’s instructions on the appointment of a financial advisor. His 

Honour directed that Representative Counsel send an email to all parties with its proposed terms, 

and then forward a copy of same to His Honour for review and approval.

46. As a courtesy. Representative Counsel first delivered a copy of its draft email to counsel 

to the Companies for its review. The Companies objected. Attached as Appendix WQ” is a copy 

of the email thread between Representative Counsel, and the Companies dated August. 28, 2019,

which also includes the positions of the parties and a summary of Representative Counsel’s

conference call with Justice Hainey.

47. As the request of counsel to Adelaide, Representative Counsel forwarded the above-noted

email thread to Justice Hainey.

Proposed Settlement Offer from ili-Rise

48. By email dated August 28, 2019, and subsequent to the above-noted correspondence, Mr. 

Birch provided a copy of the final settlement offer made by the Borrower (the “Final Offer”) 

and advised, among other things, that Ht-Rise intends to proceed, with the Vote scheduled for

September 25. 2019. A copy of said email and the Final Offer is attached as Appendix “R”.

49. By responding letter dated August 29, 2019, a copy of which is previously attached as

Appendix “D'\ Representative Counsel reiterated its position that the Official Committee



requires tine transparency in this process and that it did not view the Official Committee’s 

requirements for a truly independent and court empowered financial advisor as unreasonable, 

among other things. Therein, Representative Counsel advised the Companies that it would be 

bringing a motion, and again advised that it would be seeking a stay of the Vote,

50. Further, Representative Counsel advised that the Final Offer miscbaraeterizes and grossly 

overstates the benefits to Investors, For example, the Final Offer characterizes interest payments 

already received by Investors as recoveries, when they are not, and fails to highlight that non- 

registered Investors {Le, Investors that do not hold their investment in an RRSP) will receive 

nothing on closing, with all other recoveries being highly contingent,

51. Further letters were exchanged thereafter regarding the position of Hi-Rise (on 

September 4, 2019) and Representative Counsel (September 6, 2019), copies of which are 

attached as Appendix “S”,

Second Notice to Investors from. Hi-Risc regarding Vote

52. On August 29, 2019, Hi-Rise delivered a second notice to Investors advising of the time 

and location of the Vote it set to proceed on September 25, 2019 (the ‘‘Second Notice”), a copy 

of which is attached as Appendix “T”.

Communication from Representative Counsel

53. On August 30, 2019, Representative Counsel issued a Communication to Investors in an 

effort to respond to the Second Notice, and in particular, in order to outline its position in respect 

of the settlement offer and the Vote. Therein, Representative Counsel made dear that it has not 

been provided with the requisite information to properly provide advice to Investors and that it 

does not support the Vote. A copy of this Communication is attached as Appendix “U’\

Third Notice to Investors from Hi-Risc and Report of Grant Thornton Limited

54. On September 3. 2019, Hi-Rise delivered a third notice to Investors (the “Third 

Notice”), enclosing the report of its financial advisor. Grant Thornton Limited dated August 30, 

2019, in respect of the settlement offer by Adelaide among other things, A copy of this letter and 

enclosures are attached as Appendix. “V'\



55. In the course ol' these proceedings. Representative Counsel received an unsolicited 

expression of interest in respect of a cash purchase of the Property from Tricon Lifestyle Rentals

LP (“Tricon") in the form of a binding agreement of purchase and sale, subject to certain 

conditions including due diligence (the “Tricon Offer"),

56. Tricon advised Representative Counsel that it had submitted the Tricon Offer to BMO for 

its review and consideration.

57. The Gram Thornton report provides that “We understand from BMO that in early August 

of 2019, Tricon withdrew the Tricon APS and that Tricon is no longer pursuing a transaction for 

the Property,"

58. At one of its meetings, BMO advised Representative Counsel that Tricon is no longer 

interested in the Property,

59. Tricon has confirmed to Representative Counsel that this information is not correct and 

that it remains interested and has not withdrawn its offer. Attached as Appendix “W" is an 

email thread dated September 5, 2019 to September 7, 2019 in this regard.

Notice of Enforcement from Meridian Credit Union

60. By letter dated September 6, 2019 from Mr. Steve Graff (counsel to Meridian). Meridian 

advised, infer alia, that il is owed the principal amount of $16,414,000, that it was only in the 

last week of August 2019 that it became aware of these proceedings and the Appointment Order 

and that absent repayment by October 31, 2019 and a satisfactory forbearance agreement, 

Meridian will bring an application to appoint a receiver. A copy of said letter is attached as 

Appendix. “X”.

Fourth Communications from Hi-Rise to Investors

61. On September 10, 2019, Hi-Rise delivered a fourth communication to Investors regarding

the Meridian letter (the “Fourth Notice"), a copy of which is attached as Appendix “Y”, Such 

letter states, among other things, “We have reviewed the Rep Counsel web site and it appears 

that Miller Thompson has not disclosed this information to you (as at the date of this letter), We 

believe that you should have all the information that is relevant to making an informed decision
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about your investment...” Therein. Hi-Rise also invites Investors to directly contact Mr. Gregory

Azeff of Miller Thomson LLP.

Communication from Representative Counsel

62. On September 11,2019, Representative Counsel issued a Communication to Investors in 

an effort to respond to the Fourth Notice. Therein, Representative Counsel made clear that it has 

still not been provided with the requisite information to properly provide advice to Investors and 

that it does not support the Vote, A copy of this Communication is attached as Appendix “Z’'.

Fifth Communication from Hi-Rise to Investors - Notice of Meeting and Information 
Statement

63. On or about Wednesday September 11, 2019, it came to Representative Counsel'’s 

attention that Hi-Rise delivered a "Notice of Meeting and Information Statement” dated 

September 6, 2019 (the "Information Statement”) and a Voting Ballot, which is a form of 

proxy for Investors to share their vote and appoint Noor Al-Awqati of Hi-Rise as proxyholder, A 

copy of the Information Statement and the Voting Ballet is attached as Appendix “AA”.

64. The Information Statement contains misleading and inaccurate information regarding 

Representative Counsel and the Official Committee (in particular, at pages 11 to 13 of the

information Statement).

65. Further, the Information Statement does not contain important information regarding the 

distinction between registered versus non-registered Investors, namely, that under the terms of 

the proposed settlement, non-registered Investors will not receive repayment on their principal 

for a least 2 to 3 years, if ever.

IMPROPER COMMUNICATIONS

66. In Representative Counsel’s view, the statements contained in its communications and 

the Information Statement are a deliberate attempt to undermine the role and credibility of the 

Official Committee and Representative Counsel.
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67. In Representative Counsel’s view, the communications from Hi-Rise to Investors are 

misleading, factually inaccurate, and incomplete. Moreover, such communications directly 

interfere with Representative Counsel's ability to fulfill its Court-prescribed mandate and duties.

68. Since the Fourth Notice and the Information Statement were delivered to Investors, 

Representative Counsel has received a flood of personal emails and telephone calls from 

Investors. It is clear from such correspondence that Investors are confused and are also 

concerned by the information they are receiving from Bi-Rise. Representative Counsel is of the 

view that the Investors need to be protected from misinformation and that a communication 

restriction against Hi-Rise and Adelaide ought to he granted.

69. The Official Committee and the Financial Services Regulatory Authority of Ontario 

support the imposition of a com muni cat ion restriction.

PROPOSED FINANCIAL ADVISOR APPOINTMENT ORDER

70. Pursuant to paragraph 5 of the Appointment Order, Representative Counsel is authorized 

to retain actuarial, financial, and other advisors and assistants as may be reasonable necessary or 

advisable in connection with its duties of Representative Counsel,

71. Pursuant to paragraph (i of the Order, Representative Counsel is authorized to take ail 

steps and do all acts necessary or desirable to carry out the terms of the Appointment Order and 

fulfill its mandate thereunder.

72. The proposed Financial Advisor's mandate is limited and reasonable in scope, in that it 

■permits the Financial Advisor to review and report to Representative Counsel and to the Court on 

all matters related to the Company's proposed sale of the Property, including proposed 

transactions in respect of the Property and the financial implications of the same.

73. The Financial Advisor Appointment Order contemplates granting the Financial Advisor 

the power to compel access to information and records in respect of Adelaide's proposed sale of 

the Property, save and except for privileged information and/or records.



74. The Financial Advisor Appointment Order also contemplates granting the Financial 

Advisor the power to meet with and discuss with affected Persons (which includes Adelaide and

Mi-Rise, among others) on all matters relating to the Company’s proposed sale of the Property,

75. In Representative Counsel's view, these powers are necessary for the Financial Advisor's

mandate as described above,

76. The Official Committee is highly skeptical of the unwillingness of the Hl-Rise and 

Adelaide to provide true transparency. The Companies stand to potentially make a significant 

profit through the Lanterra Transaction if it proceeds, even as they ask the Investors to 

compromise more than $20 million of the amounts they are owed. Neither the Official 

Committee nor Representative Counsel will accept any information gathering process in which 

the Companies are positioned as disclosure gatekeepers.

77. In light of the foregoing. Representative Counsel is of the view that the appointment of 

the Financial Advisor is necessary for the following reasons:

(a) The Financial Advisor will be empowered to review and advise on all matters 

related to the Company’s proposed sale of the Property, including but not limited 

to, all aspects of any and all proposed transactions in respect of the Property and 

the financial implications of such proposed transactions. This will include the 

Lanterra Transaction being put forward by Adelaide, as well as exploring the 

viability of the Tricon Offer, and the financial implications of each:

(b) The Company’s proposed sale of the Property, and any proposed transaction in 

respect of the Property, directly impacts the economic interests of the Investors, 

which interests Representative Counsel represents. The Investors ought to have 

the benefit of all information available prior to voting on any proposed transaction 

related to the Property, which the Financial Advisor would be in the best position 

to provide;

(c) As noted above, Representative Counsel and Members of the Official Committee 

were permitted to review the Lanterra Transaction details in person and take 

hand-written notes, but were not permitted to take away copies of the documents
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The Financial Advisor will have the power to compel document production and 

analyze same, as noted above;

(d) Representative Counsel seeks to appoint the Financial Advisor with a view to 

assisting Representative Counsel to fulfill its mandate under the Appointment 

Order and achieve the best possible financial outcome for Investors;

(c) In Representative Counsel's view, it will be in a better position to meaningfully 

report to the Court and to the Investors in respect of the financial implications of 

the Lanterra Transaction after the Financial Advisor has had the opportunity to 

review and analyze all proposed transactions in respect of the Property; and

(f) The Financial Advisor is a third party that will provide an impartial and 

transparent perspective on all proposed transactions in respect of the Property and 

the financial implications of same.

Financial Advisor’s Charge

78. As noted above, the Rep Counsel Charge excludes disbursements of Representative 

Counsel, which disbursement would include the fees of the Financial Advisor. In Representative 

Counsel’s view, and the fees and disbursements of the Financial Advisor ought to be paid by the

Company,

79. The Financial Advisor Appointment Order contemplates granting a charge on the 

Property in favour of the Financial Advisor as security for its lees and disbursements incurred 

both before and after the making of the Financial connection with fulfilling its duties under the 

Financial Advisor Appointment Order, up to a maximum amount of SI00,000 (the “Financial 

Advisor’s Charge”).

80. The proposed Financial Advisor’s Charge will rank subordinate in priority only to: (i) the 

Rep Counsel Charge; and, (if) any encumbrances ranking in priority to the Rep Counsel Charge. 

For greater certainty, the proposed Financial Advisor's Charge will rank in priority to all other 

encumbrances on the Property, including the Hi-Rise Mortgage,
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81, Accordingly, if the Financial Advisor’s Charge is granted the scheme of priority in 

respect of the charges on title to the Property would be as follows;

(a) first-ranking charge - Meridian Mortgage

(b) second-ranking charge - Rep Counsel Charge

(e) third-ranking charge - Financial Advisor Charge

(d) fourth-ranking charge - Hi-Rise Mortgage

82, The Official Committee and the Financial Services Regulatory Authority of Ontario 

support: the Financial Advisor Appointment Order and the Financial Advisor’s Charge.

INCREASE TO REP COUNSEL CHARGE

83. Pursuant to paragraph 17 of the Appointment Order, Representati ve Counsel shall be paid 

by Adelaide its reasonable fees, consisting of fees from and after the date of the Appointment 

Order incurred in it's capacity as Representative Counsel (the “Post-Appointment Fees") up to a 

maximum amount of $200,000, or as may otherwise be ordered by this Court, which amount

shall exclude the disbursements incurred by Representative Counsel.

84. Pursuant to paragraph 18 of the Appointment Order, Representative Counsel was granted 

tlie Rep Counsel Charge on the Property as security for its Post-Appointment Fees, to rank in 

priority to the Hi-Rise Mortgage, but subordinate to the Meridian Mortgage (updated amounts 

owing in respect of each are set out above).

85, Representative Counsel continues to represent the interests of Investors and fulfill its 

duties and mandate under the Appointment Order, as set out in this Second Report. 

Representative Counsel’s role in this proceeding has been extensive, and will continue to be 

extensive, and it has incurred legal fees in respect of same.

86. This proceeding has continued far longer than originally anticipated, due to factors

outside of Representative Counsel’s control including the repeated delays in completing the JV 

Agreement In addition, the Companies have frustrated all attempts by Representative Counsel to
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I obtain truly transparent disclosure, As at the date of this Second Report, Representative

j Counsel’s Post-Appointment Fees are in excess of $250,000,

87, Accordingly, Representative Counsel intends to seek an increase to the Rep Counsel 

Charge in respect of its Post-Appointment Fees up to a maximum amount of $400,000.00, which 

amount shall exclude the disbursements incurred bv Representative Counsel.

Attendance at Court on September 12, 2019

88. On September 1.2, 2019, Representative Counsel, counsel to the Companies, Meridian, 

and the Financial Services Regulatory Authority of Ontario, among others, attended at Court to 

provide an update on these proceedings,

;
3 89, At such attendance, Justice Hainey orally directed the Companies to refrain from

3 communicating with Investors until September 16, 2019 (being the next scheduled Court date).

Shortly after the Court attendance on September 12, 2019. Representative Counsel received an 

: email from a financial advisor enclosing a screen shot of a text message sent by John Neilas,

I whom Representative Counsel understands to be Mr, Jim Neilas’ brother. A copy of the text

message screen shot is attached as Appendix “BB”.

90. The text message reflects the discussions at the court attendance, Representative Counsel 

is of the view that this correspondence directly circumvents Justice Harney’s oral direction and

3 brought it to the attention of counsel to Fit-Rise,
I
.

91. Counsel to Hi-Rise maintains that it has '"no knowledge of this alleged communication

nor does Hi-Rise,”
:-

Position of the Parties:

92. The position of HCRi.se in respect of the proposed Financial Advisor Appointment Order 

is set out in the email thread dated September 12-13, 2019, a copy of which is attached as 

Appendix “CC”. The position of Meridian in respect of the proposed Financial Advisor 

Appointment Order is set out in the correspondence dated September 13, 2019, a copy of which 

is attached as Appendix “DD”.



CONCLUSION

93. Representative Counsel is not in a position to fulfill its mandate. Representative Counsel

and the Official Committee cannot provide meaningful and reliable advice to the Investors unless 

they (and their Financial Advisor) have received all of the information, documents and access to 

parties thal they believe are relevant to fulfilling their mandate, on a truly transparent basis, 

unfettered by and independent from the Companies. Representative Counsel is of the opinion 

that Court appointment of a Financial Ad visor is critical for this purpose.

94. It is unfortunate that the Companies refuse to cooperate in implementing true 

transparency on a basis that is acceptable to the Official Committee and the Investors, which are 

the only parties (other than Meridian) with a financial interest in the Property. Instead, the 

Companies continue their attempts to inappropriately control the process and the flow of 

information.

95. Simply put, given the massive compromise the Companies are asking the Investors to 

accept and the massive potential profits the Companies stand to make through the Lanterra 

Transaction. Representative Counsel is of the view that the Official Committee is entitled to 

demand the highest level of transparency, and all aspects and circumstances of the proposed sale 

of the Property and the Proposed JV Agreement must be subjected to rigorous scrutiny.

All id'which is respectfully submitted at Toronto, Ontario this 13"'day of September, 2019.
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ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

THE HONOURABLE MR. ) TUESDAY, THE 17™
)
)

JUSTICE HAINEY ) DAY OF SEPTEMBER, 2019

Court File No.: CV-19-616261-00CL

IN THE MATTER OF SECTION 60 OF THE TRUSTEE ACT, R.S.O. 1990, C. T.23, AS 
AMENDED, AND RULE 10 OF THE ONTARIO RULES OF CIVIL PROCEDURE, 

R.R.O. 1990, REG. 194, AS AMENDED

AND IN THE MATTER OF HI-RISE CAPITAL LTD. AND IN THE MATTER OF
ADELAIDE STREET LOFTS INC.

ORDER

THIS MOTION, made by Miller Thomson LLP, in its capacity as Court-appointed 

Representative Counsel in this proceeding (in such capacity, “Representative Counsel”), 

appointed pursuant to the Order of the Honourable Mr. Justice Hainey dated March 21, 2019 (the 

“Appointment Order”) to represent the interests of all individuals and/or entities (“Investors”, 

which term does not include persons who have opted out of such representation in accordance 
with the Appointment Order) that have invested funds in a syndicated mortgage investment 

administered by Hi-Rise Capital Ltd. (“Hi-Rise”), in respect of the proposed development 

known as the “Adelaide Street Lofts” (the “Project”) at the property municipally known as 263 

Adelaide Street West, Toronto, Ontario (the “Property”) and owned by Adelaide Street Lofts 

Inc. (the “Company”), was heard this day at the Court House, 330 University Avenue, Toronto, 

Ontario,

ON HEARING the submissions of Representative Counsel, Hi-Rise, the Company, the 

Financial Services Regulatory Authority of Ontario (“FSRA”), Meridian Credit Union Limited
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(“Meridian”) and such other counsel as appeared, and on being advised of the consent of the 

parties,

APPOINTMENT

1. THIS COURT ORDERS that Alvarez & Marsal Canada Inc. is hereby appointed as a 

Court officer to act as an information officer in respect of Hi-Rise and the Property (in such 

capacity, the “Information Officer”).

2. THIS COURT ORDERS that the Information Officer shall not take possession of or 

exercise control over, and shall not be deemed to have taken possession of or exercise control 
over the business or assets of Hi-Rise or the Company, including, without limitation, the 

Property.

NO EFFECT ON RIGHTS AND REMEDIES OF MERIDIAN

3. THIS COURT ORDERS that nothing in this Order in any way affects Meridian’s 
ability to exercise any or all of its rights or remedies under any one or more of any credit 
agreement, security agreement or other document between Meridian and the Company or any 

other party named in such documents, including the right to the appointment of a receiver under 

the Banlo-uptcy and Insolvency Act, the Courts of Justice Act or otherwise, and the right to apply 

to the Court for any other remedies.

INFORMATION OFFICER’S POWERS

4. THIS COURT ORDERS that the Infoimation Officer is hereby empowered and 

authorized to do any of the following where the Information Officer considers it necessary or 

desirable:

(a) to engage consultants, appraisers, agents, experts, auditors, accountants, 
managers, counsel and such other persons from time to time and on whatever 

basis, including on a temporary basis to assist with the exercise of the Infoimation 

Officer's powers and duties conferred by this Order;

(b) to review and report to the Court and to all stakeholders, including but not limited 

to the Representative Counsel, Hi-Rise, the Company, FSRA and Meridian, in
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respect of all matters relating to the Property, Hi-Rise’s mortgage over the 

Property, and the Company’s proposed sale of the Property, including, but not 
limited to, the marketing and sales process undertaken in respect of the Property, 
all aspects of any and all proposed transactions in respect of the Property (and in 

this regard, the Information Officer may engage in discussions with Tricon 

Lifestyle Rentals Investment LP to ascertain its interest in the Property), and the 

financial implications of such proposed transactions (the “Mandate”);

(c) to meet with and discuss with such affected Persons (as defined below) as the 

Infonnation Officer deems appropriate on all matters relating to the Mandate, 
subject to such confidentiality terms as the Information Officer deems advisable; 

and

(d) to take any steps reasonably incidental to the exercise of these powers or the 

fulfilment of the Mandate.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE INFORMATION 
OFFICER

5. THIS COURT ORDERS that (i) the Company and Hi-Rise, (ii) all of their current and 

former directors, officers, employees, agents, advisors, accountants, legal counsel and 

shareholders, and all other persons acting on its instructions or behalf, and (iii) all other 

individuals, firms or corporations (all of the foregoing, collectively, being “Persons” and each 
being a “Person”) shall forthwith advise the Information Officer of the existence of any 

infonnation the Infonnation Officer considers that it requires in order to fulfil the Mandate that is 
within such Person's possession or control, shall grant immediate and continued access to such 

infonnation to the Infonnation Officer, and shall deliver all such infonnation to the Infonnation 

Officer upon the Information Officer’s request, provided that nothing contained in this paragraph 

5 shall oblige any Person to disclose information that is subject to any privilege (including but 
not limited to solicitor-client privilege, litigation privilege, settlement privilege, or any common 

law or statutory privilege prohibiting such disclosure).

6. THIS COURT ORDERS that all Persons shall forthwith advise the Information Officer 

of the existence of any books, documents, securities, contracts, orders, corporate and accounting
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records, and any other papers, records and information of any kind that the Information Officer 

considers that it requires in order to fulfil the Mandate, and any computer programs, computer 

tapes, computer disks, or other data storage media containing any such information (the 

foregoing, collectively, the “Records”), including but not limited to Records in respect of any 

and all proposed transactions in respect of the Property, in that Person's possession or control, 
and shall provide to the Information Officer or permit the Information Officer to make, retain 

and take away copies thereof and grant to the Information Officer unfettered access to and use of 

accounting, computer, software and physical facilities relating thereto, provided however that 
nothing in this paragraph 6 or in paragraph 7 of this Order shall require the delivery of Records, 
or the granting of access to Records, that are subject to any privilege (including but not limited to 

solicitor-client privilege, litigation privilege, settlement privilege, or any common law or 

statutory privilege prohibiting such disclosure).

7. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Information Officer for the purpose of allowing the Information Officer 

to recover and folly copy all of the information contained therein whether by way of printing the 

infonnation onto paper or making copies of computer disks or such other manner of retrieving 

and copying the information as the Information Officer in its discretion deems expedient, and 

shall not alter, erase or destroy any Records without the prior written consent of the Information 

Officer. Further, for the purposes of this paragraph, all Persons shall provide the Information 
Officer with all such assistance in gaining immediate access to the information in the Records as 
the Infonnation Officer may in its discretion require including providing the Information Officer 

with instructions on the use of any computer or other system and providing the Information 

Officer with any and all access codes, account names and account numbers that may be required 

to gain access to the information.

DUTY TO FACILITATE INFORMATION DISCLOSURE

8. THIS COURT ORDERS that upon request by the Infonnation Officer, the Company 

and/or Hi-Rise shall immediately provide consent or authorization for any Person to release and 

disclose Records to the Information Officer, which Records may be requested by the Infonnation
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Officer in connection with the Mandate, provided that nothing contained herein shall oblige any 

Person to disclose information that are subject to any privilege (including but not limited to 

solicitor-client privilege, litigation privilege, settlement privilege, or any common law or 

statutory privilege prohibiting such disclosure),

INFORMATION OFFICER’S REPORT

9. THIS COURT ORDERS that on or before October 7, 2019, the Information Officer 

shall file a report with the Court in respect of the Mandate, including in particular whether 
sufficient effort has been made to obtain the best price in respect of the Company’s proposed sale 

of the Property, that the proposed sale is not improvident, and in respect of the efficacy and 

integrity of the process by which offers had been obtained^aad whether thoro hayheen-onfoimuBK' 
m-th^-working out of the process,.

NO PROCEEDINGS AGAINST THE INFORMATION OFFICER /

10. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Information 

Officer except with the written consent of the Information Officer or with leave of this Court .

LIMITATION ON THE INFORMATION OFFICER’S LIABILITY

11. THIS COURT ORDERS that the Information Officer shall incur no liability or 

obligation as a result of its appointment or the carrying out the provisions of this Order, save and 
except for any gross negligence or wilful misconduct on its part.

RESETTING OF THE DATE OF THE INVESTORS’ MEETING AND 
COMMUNICATION RESTRICTION

12. THIS COURT ORDERS that:

(a) The meeting of Investors called by Hi-Rise for September 25, 2019 is 

adjourned to October 23, 2019 (the “Adjournment”), which date may be 

altered by further Order of this Court;

(b) Hi-Rise and the Company, all of their directors, officers, employees, 
agents, advisors, accountants, legal counsel and shareholders, and all other
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persons acting on its instructions or behalf, are hereby restricted from 

communicating with Investors, either directly or indirectly, without the 

consent of the Representative Counsel or Order of the Court, which 

restriction shall remain in effect until September 30, 2019 or such later 

date as may be imposed by further Order of the Court (the “Restriction 

Expiry Date”). Provided, however, that communication may be made to 

the Investors about the Adjournment, and such communication shall be 

subject to review and approval by Representative Counsel prior to being 

delivered to Investors, in accordance with paragraph 12(c), below;

(c) All communications delivered by Hi-Rise or the Company to Investors, 
whether before the Restriction Expiry Date with the consent of 

Representative Counsel, or after the Restriction Expiry Date, shall be 

subject to review and approval of Representative Counsel prior to being 

delivered to Investors. Representative Counsel shall conduct its review 

and advise Hi-Rise or the Company of its position within 24 hours upon 

receipt of same, provided, however, that Representative Counsel shall only 

be entitled to object to the content of a proposed communication that is 
factually incorrect, and further, Representative Counsel acknowledges that 
Hi-Rise shall be permitted to express its opinion regarding the sales 

process and any proposed transaction and to recommend to Investors that 
they vote in favour or against any transaction or settlement;

(d) In the event Representative Counsel asserts that part of any 

communication is factually incorrect, Hi-Rise or the Company shall not 
deliver said communication to Investors and, Hi-Rise, the Company or 

Representative Counsel shall be permitted to seek directions from the 

Court regarding the communication;

(e) Hi-Rise and the Company are at liberty to communicate with syndicated 

mortgage investors in the OptArt Loft project at 54-60 Shepherd Road, 
Oakville (the “Oakville Investors”). Notwithstanding paragraph 12(c) of
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this Order, communications to the Oakville Investors may refer to the 

Project and the Property even though some of the Oakville Investors are 

| also Investors, provided that the Representative Counsel is provided with

j 24 hours to review the portion of any communication to Oakville Investors

that references the Project or the Property. The Representative Counsel 

does not have the right to approve such communications, but is at liberty 

to seek directions from the Court if the Representative Counsel has any 

concents about the proposed communication; and

(t) Hi-Rtse and the Company are restricted from negotiating any settlement or 

compromise with Investors on a private basis during the course of these 

proceedings.

PAYMENT OF FEES TO MERIDIAN

13, THIS COURT ORDERS that the Company shall pay an extension fee to Meridian in 

the amount of $85,220.00.

ENCUMBRANCES IN RESPECT OF THE PROPERTY

14 THIS COURT ORDERS that subject to this Order, the Property shall not be further 

encumbered by any Person other than Meridian, pending further Order of this Court.

PIPEDA

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act and any other applicable privacy 

legislation, the Information Officer may disclose personal infonnation of identifiable individuals 

to prospective purchasers or bidders for the Property and to their advisors, but only to the extent 

desirable to fulfill its mandate pursuant to this Order.

INFORMATION OFFICER’S ACCOUNTS

16. THIS COURT ORDERS that the Information Officer and counsel to the Information 

Officer shall be paid by the Company their reasonable fees and disbursements, both before and
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Officer’s accounts to the Company. Any disputes regarding the Information Officer’s accounts 

shall be determined by the Court. For greater certainty, Representative Counsel shall not be 

liable for the fees and disbursements of the Information Officer or its counsel.

17. THIS COURT ORDERS that the Information Officer and counsel to the Information 

Officer shall be entitled to and are hereby granted a charge (the “Information Officer Charge”) 

on the Property, as security for their fees and disbursements, both before and after the making of 

this Order, up to the maximum amount of $100,000 or as may otherwise be ordered by this 

Court. The Information Officer Charge shall form a charge on the Property, subordinate in 

priority only to: (i) the Rep Counsel Charge (as defined in the Appointment Order and as may be 

increased by further Orders of this Court); and (ii) any encumbrances ranking in priority to the 

Rep Counsel Charge (including, without limitation, the mortgage in favour of Meridian), and, for 

greater certainty, the Information Officer Charge shall rank in priority to all other security 

interests, trusts, Hens, charges and encumbrances, statutory or otherwise, in favour of any Person, 

including, without limitation, the Hi-Rise Mortgage (as defined in the Appointment Order), and 

shall not rank in priority to any security interests, trusts, liens, charges, statutory or otherwise, in 

favour of Meridian.

18. THIS COURT ORDERS that in the event that the Information Officer and its counsel 

rely on the Information Officer Charge to seek payment of their fees and disbursements, the 

Information Officer and its legal counsel shall pass their accounts from time to time, and for this 

purpose the accounts of the Information Officer and its legal counsel are hereby referred to a 
judge of the Commercial List of the Ontario Superior Court of Justice.

SERVICE AND NOTICE

19, THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www,ontariocourts.ea/sci/praetice/practice~directions/toronto/eservice- 

commercial/) shall be valid and effective sendee. Subject to Rule 17,05 of the Rules of Civil 

Procedure (the “Rules”), this Order shall constitute an order for substituted service pursuant to

http://www,ontariocourts.ea/sci/praetice/practice~directions/toronto/eservice-commercial/
http://www,ontariocourts.ea/sci/praetice/practice~directions/toronto/eservice-commercial/
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Rule 16.04 of the Rules. Subject to Rule 3.01(d) of the Rules and paragraph 21 of the Protocol, 

service of documents in accordance with the Protocol will be effective on transmission,

20. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Information Officer is at liberty to serve or distribute this 

Order, any materials and other orders in this proceeding, and any notices or other correspondence 

in this proceeding, by forwarding true copies thereof by prepaid ordinary mail, courier, personal 

delivery or facsimile transmission to the Company's creditors or other interested parties at their 

respective addresses as last shown on the records of the Company and that any such service or 

distribution by courier, personal delivery or facsimile transmission shall be deemed to be 

received on the next business day following the date of forwarding thereof, or if sent by ordinary 

mail, on the third business’ day after mailing.

GENERAL

2i THIS COURT ORDERS that the Information Officer may from time to time apply to 

this Court for advice and directions in the discharge of its powers and duties hereunder.

22. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Information Officer and its agents in carrying out the terms 

of this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Information Officer, as an 
officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the 
Information Officer and its agents in carrying out the terms of this Order.

ENTERtO AT !^CR;t A TORONTO 
ON ' iJOOT ■!.' 
i ■-DAMN ’ p Hrr;|STR6 NO:

SEP 1 7 2019





HI-RISE CAPITAL LTD.

Applicant

SUPERINTENDENT OF 
FINANCIAL SERVICES et. al.

Respondents
Court File No.: CV-19-616261-00CL

. )
ONTARIO

SUPERIOR COURT OF JUSTICE - 
COMMERCIAL LIST

Proceeding commenced at Toronto

ORDER

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800 
P.O.Box 1011
Toronto, ON Canada M5H 3S1

Greg Azeff LSO#: 45324C 
gazefF@xnillerthomson.com 
Tel: 416.595.2660/Fax: 416.595.8695

Stephanie De Caria LSO#: 68055L
sdecaria@millerthomson.com
Tel: 416.595.2652/Fax: 416.595.8695

Court-appointed Representative Counsel

mailto:gazefF@xnillerthomson.com
mailto:sdecaria@millerthomson.com


i

!



This is Exhibit “O” referred to in the Affidavit of Bernhard 
Huber sworn the 30th of September, 2019

AMson Ekined Van Rcttijan, a Commteloner, 
etc., Province of Ontario, for 
Meridian Credit Union Limited, Motus Bank 
and Meridian OneCap Credit Corporation. 
Expires May 8,2021.



Steven L. Graff 
Direct: 416.865.7726 

E-mail:sgraff@airdbe rlis.com

September 6, 2019

BY EMAIL

Mr. Geoff R. Hall
Mr. Junior Sirivar
Mr. Jonathan D. See
MCCARTHY TETRAULT LLP
Suite 5300, 66 Wellington Street West
ID Bank Tower
Toronto, ON
M5K 1E6

Dear Sir:

Re: Meridian Credit Union Limited loan to Adelaide Street Lofts Inc.

Please be advised that we have been retained by Meridian Credit Union Limited (“MCU”) in 
respect of its outstanding loan to Adelaide Street Lofts Inc. (the "Borrower”). MCU’s lending 
relationship with the Borrower is governed by a Credit Agreement dated April 2, 2018, as may 
be amended from time to time (collectively, the "Credit Agreement”) and as guaranteed by each 
of Neilas Inc., Demetrios Neilas and loannis Neilas (collectively, the “Guarantors”). The credit 
facility extended pursuant to the Credit Agreement is a demand loan under which the amount of 
$16,414,000.00 in principal remains outstanding (plus all applicable interest, costs and other 
obligations owing thereunder). We have been provided with copies of all of the security granted 
to MCU by the Borrower and the Guarantors (collectively, the “Security”) in connection with the 
loan.

As the Borrower and the Guarantors have been advised, there was a default under the Credit 
Agreement when, among other things, the Borrower failed to pay the property taxes that had 
arisen in respect of the property at 263 Adelaide Street West, Toronto, Ontario (the "Property”) 
and failed to pay interest installments due thereunder which payment default started at the 
latest, May 14, 2019 and has continued to present.

On June 14, 2019, then counsel to MCU (Scarfone Hawkins) made demand upon each of the 
Borrower and the Guarantors for repayment of the obligations owing by those respective 
parties. In conjunction with the delivery of the demands, Scarfone Hawkins delivered Notices of 
Intention to Enforce Security pursuant to s.244(1) of the Bankruptcy and Insolvency Act 
(Canada) (the “BIA”). No response was received in respect of the demands by the end of the 
10-day BIA period or at all and, to this day, the entire indebtedness to MCU remains 
outstanding. A form of forbearance agreement was prepared by MCU and delivered to the 
Borrower on May 16, 2019 and, that too, was not responded to at all.

AlrcJ & tiaHifi LLP Orookfiftid place. IB! Bay n’ow^r. Suite I800. Toronto, Canada M5.J i'io.B’ ‘4 1r 416. ,1615 fijiTjfosrlls.com
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MCI) relies on all the prior demands and BIA Notices in connection with the outstanding loan. It 
has not waived and reserves any and all of its rights arising pursuant to the Credit Agreement 
and all Security provided pursuant thereto, as well as the Demands and BIA notices delivered.

In the face of all of this, MCU was surprised to learn only two weeks ago of the proceedings 
before Mr. Justice Hainey of the Ontario Superior Court of Justice (Commercial List), the 
commencement of which happened by way of an Order made by His Honour on March 21, 
2019, when Miller Thomson was appointed as representative counsel in respect of individuals 
and/or entities that hold interests in a syndicated mortgage administered by Hi-Rise Capital and 
registered against the Property subordinate to the Meridian charge.

MCU was not aware of these proceedings despite many Orders made therein and 
communications posted. Frankly, there can be no explanation for MCU not being advised of the 
existence of these proceedings even if specific relief was not sought against it. It is a 
significantly interested party and ought to have been brought into the loop.

In any event, in the face of the defaults and the complete disregard for MCU’s position, MCU is 
disinclined to wait any longer for the repayment of the outstanding indebtedness owed to it. 
However, in an effort to avoid the commencement of an application to the Court to appoint a 
receiver by MCU pursuant to its Security, MCU is prepared to enter into a strict forbearance 
arrangement with the Borrower for a short time after which the Borrower will be required to re
pay the entirety of those amounts owed to MCU in addition to any claims that could constitute 
priority claims (if any) to MCU.

While at this point it seems futile to deliver a draft Forbearance Agreement (considering that the 
first one was ignored), we have, nonetheless, set out below the general terms that would be 
required of any such forbearance. If you are agreeable to these terms, then we will draft an 
agreement and deliver it to you and will refrain from bringing an application for the appointment 
of a receiver by the Court pending the conclusion and adherence to that agreement. If that 
agreement is not settled by the end of business on Thursday, September 12, 2019, we will 
immediately deliver our materials in respect of a Court application to appoint an receiver over 
the assets, property and undertaking of the Borrower, including the Property.

Forbearance Points

• Interest on the outstanding indebtedness shall be charged at the rate of Prime plus 6% 
retroactive to May 15, 2019;

• Outstanding interest will be paid immediately and continue to be paid hereafter on the 
date due and any payment default hereafter will trigger the consequences detailed 
below;

• The entire indebtedness including all costs, interest, penalties, etc., shall be repaid by no 
later than October 31,2019 (the “Repayment Date”);

• Meridian shall be paid as extension fee of $85,220.00 to which it is expressly entitled to 
by contract. This is the base amount that Meridian could seek in this regard and is very 
reasonable in the circumstances;

AIRD BERLIS
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® The Borrower will consent to an Order appointing a receiver over the its assets, property 
and understanding, including the Property, which Order may issue without further notice 
to the Borrower or any other party, if payment is not made by said date or there is a prior 
default;

• Each of the Guarantors, namely, 263 Holdings Inc. (formerly known as Neilas Inc.), 
Demetrios Neilas and loannis Neilas, will consent to judgement in a form to be provided 
and mutually agreed upon in the amount provided for in their respective guarantees 
which judgements may issue, if repayment is not paid by the Repayment Date ;

• Pending payout, the Borrower will provide MCI) with a detailed status report reflecting 
the efforts that have been made to either re-finance or sell the Property and the current 
state of each of the negotiations with any party in which the Borrower is engaged in 
discussions further thereto;

• -Standard terms and conditions associated with a Forbearance Agreement in 
comparable circumstances will form part of the short term Forbearance Agreement.

We look forward to hearing from you in this regard immediately.

We reiterate that if a satisfactory resolution is not reached by the close of business on
Thursday, September 12, 2019, our application materials for the appointment of a receiver will
be delivered immediately thereafter.

Thank you.

c.c. Meridian Credit Union Limited

37167406.2

AIRD BERLiS
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Huber sworn the 30th of September, 2019

ABiswi Ekjned Van RooJfen, a Commteslonef, 
etc., Province of Ontario, for 
Meridian Credit Union Umited, Motus Bank 
and Meridian OneCap Credit Corporation.
Expires May 8,2021.



Steven L. Graff 
Direct: 416.865.7726 

E-mail:sgraff@aird be rlis.com

September 12, 2019

BY EMAIL

Mr. Geoff R. Hall

MCCARTHY TETRAULT LLP
Suite 5300, 66 Wellington Street West 
ID Bank Tower 
Toronto, ON 
M5K1E6

Dear Geoff:

Re: Forbearance, Meridian Credit Union Limited loan to Adelaide Street Lofts
Inc.

We are writing further to our meeting of September 11, 2019 (the “September 11 Meeting”) 
regarding the Credit Agreement dated April 2, 2018 (the “Credit Agreement”) between the 
lender, Meridian Credit Union Limited (“MCU”), and the borrower, Adelaide Street Lofts Inc. (the 
“Borrower”). As you know, the Credit Agreement is a demand loan under which the amount of 
$16,414,000 in principal remains outstanding (plus all applicable interest, costs and other 
obligations owing thereunder) (the “Indebtedness”). 263 Holdings Inc. (formerly known as 
Neilas Inc.), Demetrios Neilas and loannis Neilas (together, the “Guarantors”) have guaranteed 
certain obligations of the Borrower.

As detailed in our letter of September 6, 2019, numerous defaults have occurred under the 
Credit Agreement (the “Defaults”). On June 14, 2019, MCU’s former counsel issued a demand 
and Notice of Intention to Enforce Security pursuant to s.244(1) of the Bankruptcy and 
Insolvency Act (the “BIA”).

As discussed at the September 11 Meeting, MCU is prepared to forbear in respect of the 
Defaults provided the Borrower executes and returns the acknowledgement provided in this 
letter and otherwise complies with the terms set out herein. As such, in consideration of the 
respective covenants of the parties hereto, as herein contained, and other good and valuable 
consideration (the receipt and sufficiency of which are hereby acknowledged), the Borrower and 
MCU hereby agree as follows:

1. The Investors’ Meeting: by September 17, 2019, either (i) on the consent of each of 
the Borrower, Hi-Rise Capital Ltd (“Hi-Rise”) and representative counsel to the 
investors holding an interest in a syndicated mortgage administered by Hi-Rise (the 
“Investors”) or (ii) on terms which are imposed by the Ontario Superior Court of Justice 
(Commercial List) (the “Court”), there shall be a meeting (the “Investors’ Meeting”) of 
the Investors to vote on the proposed settlement (the “Settlement”) of the Investors’ 
investments in the mortgage on the property municipally known as 263 Adelaide Street

Arid & Borlis L\.P Brookftoki Place, IB) Bay Biroc-t Suite iBOO. Toronto* Ccn«u,; MB.) 2T9 --IKSoBBJSP; <Mrc!beHB,oofA



September 12, 2019 
Page 2

West, Toronto, Ontario (the “Property”) on September 25, 2019. Neither Meridian nor 
its counsel has knowledge of the Settlement or the terms thereof and nothing herein 
should be interpreted otherwise.

2. Approval of the Settlement: the Investors’ Meeting shall take place by September 25, 
2019. At the Investors’ Meeting, the Investors shall approve the Settlement by the 
requisite majorities agreed to among the Investors, Representative Counsel and the 
Borrower, or as ordered by the Court.

3. Interim Payment: within 10 days of the approval of the Settlement (such date, the 
“Interim Payment Date”), the Borrower shall pay to MCU the following:

(a) interest on the Indebtedness up to, but not including, September 16, 2019 at the 
rate of Prime plus 2%;

(b) interest on the Indebtedness at the rate of Prime plus 6% commencing 
September 16, 2019 to the interim Payment Date; and

(c) an extension fee of $85,220.00.

4. Final Repayment: the Indebtedness, including all costs, interest, penalties, legal fees 
of MCU, etc., shall be repaid on the sooner of October 31, 2019 or the closing of the 
transaction associated with the Settlement.

5. Reporting: pending final repayment of the Indebtedness, as requested by MCU acting 
reasonably, the Borrower will provide MCU with reports on the status of the Settlement 
and the transaction contemplated therein.

6. Acknowledgements: the Borrower acknowledges that (i) the contents of this letter are 
true, complete and accurate in all respects as if made as of the date hereof; and (ii) the 
Borrower remains liable for the Indebtedness, together with additional indebtedness 
accruing under the Credit Agreement, including: interest accrued and accruing thereon; 
recovery fees, costs and expenses; and, other charges now or hereafter properly 
payable by the Borrower to MCU, without any right of set-off, counterclaim or other 
deduction or reduction of any kind whatsoever, whether at law or in equity.

7. Consent to Receiver: the Borrower hereby consents to the immediate private or court- 
appointment of a receiver or receiver and manager in the event the conditions in 
paragraphs 1-6 are not met. For greater certainty and without limitation, if the Investors’ 
Meeting does not take place by September 25, 2019, or the Settlement is not approved 
at the Investors’ Meeting, the Borrower consents to the appointment of a receiver as 
contemplated in this section.

Finally, we look forward to the production of the following documents forthwith:

1. Copies of any reports produced by Grant Thornton LLP respect of the Property, 
including in respect of the sales process relating thereto;

2. Copies of any reports produced by BMC Capital Markets Real Estate Inc. respect of the 
Property, including in respect of the sales process relating thereto;



September 12, 2019 
Page 3

3. A copy of the summary package of the proposed transaction with Lanterra 
Developments Limited (in trust) or its designee (“Lanterra”) that was delivered to the 
Investors; and

4. Confirmation of the terms upon which Lanterra is required to complete the transaction 
under the joint venture agreement or otherwise.

Except as otherwise provided herein, MCU hereby reserves all of its rights and remedies under 
the Credit Agreement, the security documents delivered pursuant thereto and any other 
documents, instruments or agreements executed and delivered in connection therewith and any 
and all applicable law, and the Borrower’s undertakings, property and assets under this letter 
agreement are in addition to and not in substitution for MCU’s rights and remedies as such may 
have existed prior to this letter agreement.

We ask that the Borrow confirm its agreement to the terms contained herein by executing below 
and returning a copy of same, along with an executed copy of the attached Consent, in which 
case we will attend at Court as needed to support the Investors’ Meeting going forward on the 
terms outlined above. This letter shall remain open for acceptance until 5:00 p.m. (Toronto time) 
on September 12, 2019, after which time it shall be null and void and MCU shall exercise its 
rights and remedies under the Credit Agreement, the associated security and other applicable 
law, including by way of an application to appoint a receiver under the BIA or otherwise.

Yours truly,

AIRD & BERLIS LLP

Steven L. Graff 
SLG/mam

c.c. Neilas Inc., Demetrios Neilas and loannis Neilas

c.c. Meridian Credit Union Limited
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ACKNOWLEDGED AND AGREED as of the______ day of September, 2019.

ADELAIDE STREET LOFTS INC.

By:_____________________________
Name:
Title:

/ have authority to bind the corporation.

37219945.2



This is Exhibit “Q” referred to in the Affidavit of Bernhard 
Huber sworn the 30th of September, 2019

Alteon Ekined Van Roojjen, a Commtesloner, 
etc., Province of Ontario, for 
Meridian Credit Union limited, Motus Bank 
and Meridian OneCap Credit Corporation. 
Expires May 8,2021.



Steven L. Graff 
Direct: 416.865.7726 

E-mail:sgraff@airdberiis.com

September 13, 2019

BY EMAIL

TO THE SERVICE LIST

Re: Ht-Rise Capital Ltd. and Adelaide Street Lofts Inc.
Court File No.: CV-19-616261-00CL

We are counsel to Meridian Credit Union Limited (“Meridian”). Further to our notice of 
appearance filed today in respect of the above-noted proceedings (the “Proceedings”) in the 
Ontario Superior Court of Justice (Commercial List) (the “Court”), we are writing in respect of 
the proposed process to address the sale of the property subject to the Proceedings, as well as 
to address some general matters.

As a preliminary matter, we note that by serving a notice of appearance, Meridian in no respect 
cedes any of its rights or remedies either under the credit agreement or related documents 
between Meridian and Adelaide Street Lofts Inc. (“Adelaide”) or under law, including its ability 
to bring an application to appoint a receiver under the Bankruptcy and Insolvency Act or 
otherwise. To be clear, Meridian is not agreeable to the rights of Meridian becoming subject to, 
or adjudicated upon, in this Proceeding. Meridian does not wish to be dragged into a dispute 
between the subordinated lenders and Adelaide.

In respect of the form of order (the “Financial Advisor Order”) regarding the appointment of 
Alvarez & Marsal Canada Inc. as financial advisor (the “Financial Advisor”) for the limited 
purpose of advising Miller Thomson LLP, in its capacity as Court-appointed Representative 
Counsel in the Proceeding (“Representative Counsel”), we have reviewed the draft. We do not 
take a position on the granting of the Financial Advisor Order but to the extent such relief is 
being sought, the changes made in the attached mark-up must be made.

We have two substantive concerns with respect to the order which are addressed in our mark
up. First, the Financial Advisor Order in its current form does not provide for any timeline for the 
Financial Advisor to conduct its review of the sales process and report to Representative 
Counsel and the Court, and as we have noted previously, the timely resolution of this process is 
critically important to Meridian. Second, the Financial Advisor Order further does not provide for 
information to be shared with Meridian. Our client should be kept apprised of the Financial 
Advisor’s process, findings and results in the same manner as Representative Counsel. These 
and other issues are addressed in our mark-up.

Finally, please advise who at Alvarez & Marsal Canada Inc. will be leading this mandate and 
who is proposed to act as counsel to the Financial Advisor.

We look forward to your response.

Aird 8 Beilis LLP Brookfield Place, 181 Bay Street, Suite 1800, Toronto. Canada MSJ 2T- .1800 418.865.1815 i airdberlis-com
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Yours truly,

AIRD & BERLIS LLP

SLG/mam

c.c. Meridian Credit Union Limited

37241721.1

AIRD BERLIS
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Court File No. CV-19-00628145-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE <*> 

JUSTICE <*> 

)

)

) 

FRIDAY, THE 1ST 

DAY OF NOVEMBER, 2019

MERIDIAN CREDIT UNION LIMITED 

Applicant 

- and - 

ADELAIDE STREET LOFTS INC. 

Respondent 

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE 

COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

ORDER 
(appointing Receiver) 

THIS APPLICATION made by Meridian Credit Union Limited ("Meridian") for an 

Order pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as 

amended (the "BIA") and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as 

amended (the "CJA") appointing msi Spergel Inc. (“Spergel”) as receiver (in such capacity, the 

"Receiver") without security, of all the assets, undertakings and properties of Adelaide Street 

Lofts Inc. (the "Debtor") acquired for, or used in relation to a business carried on by the Debtor, 

including, without limitation, the real property municipally known as 263 Adelaide Street West, 
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Toronto, Ontario and legally described in PIN No. 21411-0294 (LT) (the "Real Property"), was 

heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of Bernhard Huber sworn September 30, 2019 and the 

Exhibits thereto and on hearing the submissions of counsel for Meridian and such other counsel 

as were present, no one appearing for any other person on the service list although duly served as 

appears from the affidavit of service of <*> sworn <*>, 2019, and on reading the consent of 

Spergel to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the notice of application and the 

application record is hereby abridged and validated so that this application is properly returnable 

today and hereby dispenses with further service thereof.   

APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, Spergel is hereby appointed Receiver, without security, of all the assets, undertakings 

and properties of the Debtor acquired for, or used in relation to a business carried on by the 

Debtor (including, without limitation, the Real Property), including all proceeds thereof 

(collectively, the "Property"). 

RECEIVER'S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 
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(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtor, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including, without limitation, those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtor or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtor and to exercise all remedies of the Debtor in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to the Debtor; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 
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instituted with respect to the Debtor, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 

conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $150,000.00 provided that the aggregate consideration 

for all such transactions does not exceed $500,000.00; and 

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required; 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;  

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 
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(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of the Property; 

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtor; 

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtor, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtor;  

(q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have;  

(r) to make an assignment in bankruptcy on behalf of the Debtor; and 

(s) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations, 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtor, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 

Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver's request. 
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5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or 

affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the "Records") in 

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information. 

7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver's intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver's entitlement to remove any such fixture under the provisions of 
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the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court 

upon application by the Receiver on at least two (2) days' notice to such landlord and any such 

secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court, 

including without limitation the application brought by Hi-Rise Capital Ltd. (Court File No. CV-

19-616261-00CL). 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, 

or affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business 

which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent 

the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 
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licence or permit in favour of or held by the Debtor, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including, 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms 

of payments received or collected by the Receiver from and after the making of this Order from 

any source whatsoever, including, without limitation, the sale of all or any of the Property and 

the collection of any accounts receivable in whole or in part, whether in existence on the date of 

this Order or hereafter coming into existence, shall be deposited into one or more new accounts 

to be opened by the Receiver (the "Post Receivership Accounts") and the monies standing to 

the credit of such Post Receivership Accounts from time to time, net of any disbursements 

provided for herein, shall be held by the Receiver to be paid in accordance with the terms of this 

Order or any further Order of this Court.  

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtor shall remain the employees 

of the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 
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liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtor, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the "Environmental Legislation"), provided however that nothing herein shall 
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exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.   

LIMITATION ON THE RECEIVER'S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a 

result of its appointment or the carrying out the provisions of this Order, save and except for any 

gross negligence or wilful misconduct on its part, or in respect of its obligations under sections 

81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in 

this Order shall derogate from the protections afforded the Receiver by section 14.06 of the BIA 

or by any other applicable legislation.  

RECEIVER'S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid 

their reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that the Receiver's Charge shall form a first 

charge on the Property in priority to all security interests, trusts, liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA.   

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be 

at liberty from time to time to apply reasonable amounts, out of the monies in its hands, against 

its fees and disbursements, including legal fees and disbursements, incurred at the standard rates 
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and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$500,000.00 (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, 

in favour of any Person, but subordinate in priority to the Receiver's Charge and the charges as 

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue 

certificates substantially in the form annexed as Schedule "A" hereto (the "Receiver's 

Certificates") for any amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver's Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.  
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SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the website of the 

Commercial List at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-

commercial/) shall be valid and effective service.  Subject to Rule 17.05 of the Rules of Civil 

Procedure (the "Rules") this Order shall constitute an order for substituted service pursuant to 

Rule 16.04 of the Rules.  Subject to Rule 3.01(d) of the Rules and paragraph 21 of the Protocol, 

service of documents in accordance with the Protocol will be effective on transmission.  This 

Court further orders that a Case Website shall be established in accordance with the Protocol, 

with the following URL: <*>.   

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor's creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtor and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court 

for advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from 

acting as a trustee in bankruptcy of the Debtor. 

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/
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Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

31. THIS COURT ORDERS that Meridian shall have its costs of this application, up to and 

including entry and service of this Order, provided for by the terms of Meridian's security or, if 

not so provided by Meridian’s security, then on a substantial indemnity basis to be paid by the 

Receiver from the Debtor's estate with such priority and at such time as this Court may 

determine. 

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

________________________________________



SCHEDULE "A" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that msi Spergel Inc. (the "Receiver") of all the assets, 

undertakings and properties of the Debtor acquired for, or used in relation to a business carried 

on by the Debtor (including, without limitation, the real property municipally known as 263 

Adelaide Street West, Toronto, Ontario and legally described in PIN No. 21411-0294 (LT)), 

including all proceeds thereof (collectively, the "Property"), appointed by Order of the Ontario 

Superior Court of Justice (Commercial List) (the "Court") dated the <*> day of <*> 2019 (the 

"Order") made in an application having Court file number <*>, has received as such Receiver 

from the holder of this certificate (the "Lender") the principal sum of $___________, being part 

of the total principal sum of $___________ which the Receiver is authorized to borrow under 

and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at [St. Catharines], Ontario.  

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 



to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 msi Spergel Inc., solely in its capacity as 
Receiver of the Property, and not in its personal 
capacity

Per:  

Name:  

Title:  



MERIDIAN CREDIT UNION LIMITED      - and - ADELAIDE STREET LOFTS INC. 

Applicant Respondent 
Court File No. CV-19-00628145-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto 

ORDER 

AIRD & BERLIS LLP 
Barristers and Solicitors 

Brookfield Place 
Suite 1800, Box 754 

181 Bay Street 
Toronto, ON  M5J 2T9 

Steven L. Graff (LSO #31871V) 
Tel: 416-865-7724 
Fax: 416-863-1515 
Email: sgraff@airdberlis.com

Kathryn Esaw (LSO #58264F) 
Tel: 416-865-4707 
Fax: 416-863-1515 
Email: kesaw@airdberlis.com

Lawyers for Meridian Credit Union Limited 
37248411.3 

mailto:sgraff@airdberlis.com
mailto:kesaw@airdberlis.com


TABS



1 The Model Order Subcommittee notes that a receivership proceeding may be commenced by action or by application. 
 This model order is drafted on the basis that the receivership proceeding is commenced by way of an action.

Revised: January 21, 2014
s.243(1) BIA (National Receiver) and s. 101 CJA (Ontario) Receiver

Court File No.       CV-19-00628145-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE      <*>

JUSTICE      <*>

)

)

)

WEEKDAYFRIDAY, THE #1ST

DAY OF MONTHNOVEMBER,

20YR2019

DOCSTOR: 1771742\9DOCSTOR: 1771742\9

PLAINTIFF1

Plaintiff

MERIDIAN CREDIT UNION LIMITED

Applicant

- and -

DEFENDANT

Defendant

ADELAIDE STREET LOFTS INC.

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND 
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE 

COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED
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2 Section 243(1) of the BIA provides that the Court may appoint a receiver "on application by a secured creditor".
3 If service is effected in a manner other than as authorized by the Ontario Rules of Civil Procedure, an order 

validating irregular service is required pursuant to Rule 16.08 of the Rules of Civil Procedure and may be granted 
in appropriate circumstances.

ORDER
(appointing Receiver)

THIS MOTIONAPPLICATION made by the Plaintiff2Meridian Credit Union Limited

("Meridian") for an Order pursuant to section 243(1) of the Bankruptcy and Insolvency Act,

R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 of the Courts of Justice Act, R.S.O.

1990, c. C.43, as amended (the "CJA") appointing [RECEIVER'S NAME]msi Spergel Inc.

(“Spergel”) as receiver [and manager] (in such capacitiescapacity, the "Receiver") without

security, of all of the assets, undertakings and properties of [DEBTOR'S NAME]Adelaide Street

Lofts Inc. (the "Debtor") acquired for, or used in relation to a business carried on by the Debtor,

including, without limitation, the real property municipally known as 263 Adelaide Street West,

Toronto, Ontario and legally described in PIN No. 21411-0294 (LT) (the "Real Property"), was

heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of [NAME]Bernhard Huber sworn [DATE]September 30,

2019 and the Exhibits thereto and on hearing the submissions of counsel for [NAMES]Meridian

and such other counsel as were present, no one appearing for [NAME]any other person on the

service list although duly served as appears from the affidavit of service of [NAME]<*> sworn

[DATE]<*>, 2019, and on reading the consent of  [RECEIVER'S NAME]Spergel to act as the

Receiver,

SERVICE

THIS COURT ORDERS that the time for service of the Noticenotice of1.

Motionapplication and the Motionapplication record is hereby abridged and validated3 so that

this motionapplication is properly returnable today and hereby dispenses with further service

thereof.

APPOINTMENT
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THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of2.

the CJA, [RECEIVER'S NAME]Spergel is hereby appointed Receiver, without security, of all of

the assets, undertakings and properties of the Debtor acquired for, or used in relation to a

business carried on by the Debtor (including, without limitation, the Real Property), including all

proceeds thereof (collectively, the "Property").

RECEIVER’'S POWERS

THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not3.

obligated, to act at once in respect of the Property and, without in any way limiting the generality

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

to take possession of and exercise control over the Property and any and(a)

all proceeds, receipts and disbursements arising out of or from the

Property;

to receive, preserve, and protect the Property, or any part or parts thereof,(b)

including, but not limited to, the changing of locks and security codes, the

relocating of Property to safeguard it, the engaging of independent security

personnel, the taking of physical inventories and the placement of such

insurance coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the Debtor, including the(c)

powers to enter into any agreements, incur any obligations in the ordinary

course of business, cease to carry on all or any part of the business, or

cease to perform any contracts of the Debtor;

to engage consultants, appraisers, agents, experts, auditors, accountants,(d)

managers, counsel and such other persons from time to time and on

whatever basis, including on a temporary basis, to assist with the exercise

of the Receiver's powers and duties, including, without limitation, those

conferred by this Order;
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4 This model order does not include specific authority permitting the Receiver to either file an assignment in 
bankruptcy on behalf of the Debtor, or to consent to the making of a bankruptcy order against the Debtor.  A 
bankruptcy may have the effect of altering the priorities among creditors, and therefore the specific authority of the 
Court should be sought if the Receiver wishes to take one of these steps.

to purchase or lease such machinery, equipment, inventories, supplies,(e)

premises or other assets to continue the business of the Debtor or any part

or parts thereof;

to receive and collect all monies and accounts now owed or hereafter(f)

owing to the Debtor and to exercise all remedies of the Debtor in

collecting such monies, including, without limitation, to enforce any

security held by the Debtor;

to settle, extend or compromise any indebtedness owing to the Debtor;(g)

to execute, assign, issue and endorse documents of whatever nature in(h)

respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtor, for any purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all(i)

proceedings and to defend all proceedings now pending or hereafter

instituted with respect to the Debtor, the Property or the Receiver, and to

settle or compromise any such proceedings.4 The authority hereby

conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;

to market any or all of the Property, including advertising and soliciting(j)

offers in respect of the Property or any part or parts thereof and negotiating

such terms and conditions of sale as the Receiver in its discretion may

deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts(k)

thereof out of the ordinary course of business,

without the approval of this Court in respect of any transaction not(i)

exceeding $________,150,000.00 provided that the aggregate
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5 If the Receiver will be dealing with assets in other provinces, consider adding references to applicable statutes in 
other provinces.  If this is done, those statutes must be reviewed to ensure that the Receiver is exempt from or can 
be exempted from such notice periods, and further that the Ontario Court has the jurisdiction to grant such an 
exemption.

consideration for all such transactions does not exceed

$__________500,000.00; and

with the approval of this Court in respect of any transaction in(ii)

which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario

Personal Property Security Act, [ or section 31 of the Ontario Mortgages

Act, as the case may be,]5 shall not be required, and in each case the

Ontario Bulk Sales Act shall not apply.;

to apply for any vesting order or other orders necessary to convey the(l)

Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined(m)

below) as the Receiver deems appropriate on all matters relating to the

Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the(n)

Property against title to any of  the Property;

to apply for any permits, licences, approvals or permissions as may be(o)

required by any governmental authority and any renewals thereof for and

on behalf of and, if thought desirable by the Receiver, in the name of the

Debtor;

to enter into agreements with any trustee in bankruptcy appointed in(p)

respect of the Debtor, including, without limiting the generality of the
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foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor;

to exercise any shareholder, partnership, joint venture or other rights(q)

which the Debtor may have;

to make an assignment in bankruptcy on behalf of the Debtor; and(r)

(r) to take any steps reasonably incidental to the exercise of these powers(s)

or the performance of any statutory obligations.,

and in each case where the Receiver takes any such actions or steps, it shall be exclusively

authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors,4.

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,

governmental bodies or agencies, or other entities having notice of this Order (all of the

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the

Receiver of the existence of any Property in such Person's possession or control, shall grant

immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request.

THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the5.

existence of any books, documents, securities, contracts, orders, corporate and accounting

records, and any other papers, records and information of any kind related to the business or

affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data

storage media containing any such information (the foregoing, collectively, the "Records") in

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use

of accounting, computer, software and physical facilities relating thereto, provided however that
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nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,

or the granting of access to Records, which may not be disclosed or provided to the Receiver due

to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

THIS COURT ORDERS that if any Records are stored or otherwise contained on a6.

computer or other electronic system of information storage, whether by independent service

provider or otherwise, all Persons in possession or control of such Records shall forthwith give

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully

copy all of the information contained therein whether by way of printing the information onto

paper or making copies of computer disks or such other manner of retrieving and copying the

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy

any Records without the prior written consent of the Receiver.  Further, for the purposes of this

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate

access to the information in the Records as the Receiver may in its discretion require including

providing the Receiver with instructions on the use of any computer or other system and

providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords7.

with notice of the Receiver’'s intention to remove any fixtures from any leased premises at least

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled

to have a representative present in the leased premises to observe such removal and, if the

landlord disputes the Receiver’'s entitlement to remove any such fixture under the provisions of

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court

upon application by the Receiver on at least two (2) days' notice to such landlord and any such

secured creditors.

NO PROCEEDINGS AGAINST THE RECEIVER
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THIS COURT ORDERS that no proceeding or enforcement process in any court or8.

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the9.

Property shall be commenced or continued except with the written consent of the Receiver or

with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court,

including without limitation the application brought by Hi-Rise Capital Ltd. (Court File No.

CV-19-616261-00CL).

NO EXERCISE OF RIGHTS OR REMEDIES

THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver,10.

or affecting the Property, are hereby stayed and suspended except with the written consent of the

Receiver or leave of this Court, provided however that this stay and suspension does not apply in

respect of any "eligible financial contract" as defined in the BIA, and further provided that

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business

which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from

compliance with statutory or regulatory provisions relating to health, safety or the environment,

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent

the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere11.

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,

licence or permit in favour of or held by the Debtor, without written consent of the Receiver or

leave of this Court.

CONTINUATION OF SERVICES

THIS COURT ORDERS that all Persons having oral or written agreements with the12.

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including,
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without limitation, all computer software, communication and other data services, centralized

banking services, payroll services, insurance, transportation services, utility or other services to

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,

interfering with or terminating the supply of such goods or services as may be required by the

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each

case that the normal prices or charges for all such goods or services received after the date of this

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or

such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms13.

of payments received or collected by the Receiver from and after the making of this Order from

any source whatsoever, including, without limitation, the sale of all or any of the Property and the

collection of any accounts receivable in whole or in part, whether in existence on the date of this

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the

credit of such Post Receivership Accounts from time to time, net of any disbursements provided

for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or

any further Order of this Court.

EMPLOYEES

THIS COURT ORDERS that all employees of the Debtor shall remain the employees of14.

the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the employment

of such employees.  The Receiver shall not be liable for any employee-related liabilities,

including any successor employer liabilities as provided for in section 14.06(1.2) of the BIA,

other than such amounts as the Receiver may specifically agree in writing to pay, or in respect of

its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection

Program Act.
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PIPEDA

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal15.

Information Protection and Electronic Documents Act, the Receiver shall disclose personal

information of identifiable individuals to prospective purchasers or bidders for the Property and

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete

one or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to

whom such personal information is disclosed shall maintain and protect the privacy of such

information and limit the use of such information to its evaluation of the Sale, and if it does not

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all

such information.  The purchaser of any Property shall be entitled to continue to use the personal

information provided to it, and related to the Property purchased, in a manner which is in all

material respects identical to the prior use of such information by the Debtor, and shall return all

other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

THIS COURT ORDERS that nothing herein contained shall require the Receiver to16.

occupy or to take control, care, charge, possession or management (separately and/or collectively,

"Possession") of any of the Property that might be environmentally contaminated, might be a

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of

a substance contrary to any federal, provincial or other law respecting the protection,

conservation, enhancement, remediation or rehabilitation of the environment or relating to the

disposal of waste or other contamination including, without limitation, the Canadian

Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario Water

Resources Act, or the Ontario Occupational Health and Safety Act and regulations thereunder

(the "Environmental Legislation"), provided however that nothing herein shall exempt the

Receiver from any duty to report or make disclosure imposed by applicable Environmental

Legislation.  The Receiver shall not, as a result of this Order or anything done in pursuance of the

Receiver's duties and powers under this Order, be deemed to be in Possession of any of the

Property within the meaning of any Environmental Legislation, unless it is actually in possession.
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6 Note that subsection 243(6) of the BIA provides that the Court may not make such an order "unless it is satisfied 
that the secured creditors who would be materially affected by the order were given reasonable notice and an 
opportunity to make representations".

LIMITATION ON THE RECEIVER’'S LIABILITY

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a17.

result of its appointment or the carrying out the provisions of this Order, save and except for any

gross negligence or wilful misconduct on its part, or in respect of its obligations under sections

81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this

Order shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by

any other applicable legislation.

RECEIVER'S ACCOUNTS

THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid18.

their reasonable fees and disbursements, in each case at their standard rates and charges unless

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on

the Property, as security for such fees and disbursements, both before and after the making of this

Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory

or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the

BIA.6

THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts19.

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be20.

at liberty from time to time to apply reasonable amounts, out of the monies in its hands, against

its fees and disbursements, including legal fees and disbursements, incurred at the standard rates

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP
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THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to21.

borrow by way of a revolving credit or otherwise, such monies from time to time as it may

consider necessary or desirable, provided that the outstanding principal amount does not exceed

$_________500,000.00 (or such greater amount as this Court may by further Order authorize) at

any time, at such rate or rates of interest as it deems advisable for such period or periods of time

as it may arrange, for the purpose of funding the exercise of the powers and duties conferred

upon the Receiver by this Order, including interim expenditures.  The whole of the Property shall

be and is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings

Charge") as security for the payment of the monies borrowed, together with interest and charges

thereon, in priority to all security interests, trusts, liens, charges and encumbrances, statutory or

otherwise, in favour of any Person, but subordinate in priority to the Receiver’'s Charge and the

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other22.

security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

THIS COURT ORDERS that the Receiver is at liberty and authorized to issue23.

certificates substantially in the form annexed as Schedule "A" hereto (the "Receiver’'s

Certificates") for any amount borrowed by it pursuant to this Order.

THIS COURT ORDERS that the monies from time to time borrowed by the Receiver24.

pursuant to this Order or any further order of this Court and any and all Receiver’'s Certificates

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the25.

“"Protocol”") is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the website of the

Commercial List website at

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/http://ww
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w.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/) shall be valid

and effective service.  Subject to Rule 17.05 of the Rules of Civil Procedure (the "Rules") this

Order shall constitute an order for substituted service pursuant to Rule 16.04 of the Rules of Civil

Procedure.  Subject to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the

Protocol, service of documents in accordance with the Protocol will be effective on transmission.

This Court further orders that a Case Website shall be established in accordance with the

Protocol, with the following URL: ‘<@*>’.

THIS COURT ORDERS that if the service or distribution of documents in accordance26.

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any

other materials and orders in these proceedings, any notices or other correspondence, by

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile

transmission to the Debtor's creditors or other interested parties at their respective addresses as

last shown on the records of the Debtor and that any such service or distribution by courier,

personal delivery or facsimile transmission shall be deemed to be received on the next business

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.

GENERAL

THIS COURT ORDERS that the Receiver may from time to time apply to this Court27.

for advice and directions in the discharge of its powers and duties hereunder.

THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from28.

acting as a trustee in bankruptcy of the Debtor.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,29.

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Receiver, as an officer of this

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.
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THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and30.

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition of this Order and for assistance in carrying out the terms of this Order, and

that the Receiver is authorized and empowered to act as a representative in respect of the within

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

THIS COURT ORDERS that the PlaintiffMeridian shall have its costs of this31.

motionapplication, up to and including entry and service of this Order, provided for by the terms

of the Plaintiff’Meridian's security or, if not so provided by the Plaintiff'Meridian’s security, then

on a substantial indemnity basis to be paid by the Receiver from the Debtor's estate with such

priority and at such time as this Court may determine.

THIS COURT ORDERS that any interested party may apply to this Court to vary or32.

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party

likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.

________________________________________
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SCHEDULE "A"

RECEIVER CERTIFICATE

CERTIFICATE NO. ______________

AMOUNT $_____________________

THIS IS TO CERTIFY that [RECEIVER'S NAME], the receivermsi Spergel Inc. (the1.

"Receiver") of all the assets, undertakings and properties [DEBTOR'S NAME]of the Debtor

acquired for, or used in relation to a business carried on by the Debtor (including, without

limitation, the real property municipally known as 263 Adelaide Street West, Toronto, Ontario

and legally described in PIN No. 21411-0294 (LT)), including all proceeds thereof (collectively,

the “"Property”"), appointed by Order of the Ontario Superior Court of Justice (Commercial

List) (the "Court") dated the ___<*> day of  ______, 20__<*> 2019 (the "Order") made in an

actionapplication having Court file number __-CL-_______<*>, has received as such Receiver

from the holder of this certificate (the "Lender") the principal sum of $___________, being part

of the total principal sum of $___________ which the Receiver is authorized to borrow under

and pursuant to the Order.

The principal sum evidenced by this certificate is payable on demand by the Lender with2.

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per

cent above the prime commercial lending rate of Bank of _________ from time to time.

Such principal sum with interest thereon is, by the terms of the Order, together with the3.

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to

the security interests of any other person, but subject to the priority of the charges set out in the

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

All sums payable in respect of principal and interest under this certificate are payable at4.

the main office of the Lender at Toronto[St. Catharines], Ontario.
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Until all liability in respect of this certificate has been terminated, no certificates creating5.

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver

to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.

The charge securing this certificate shall operate so as to permit the Receiver to deal with6.

the Property as authorized by the Order and as authorized by any further or other order of the

Court.

The Receiver does not undertake, and it is not under any personal liability, to pay any sum7.

in respect of which it may issue certificates under the terms of the Order.

DATED the _____ day of ______________, 20__.

[RECEIVER'S NAME]msi Spergel Inc., solely
in its capacity as Receiver of the Property, and
not in its personal capacity

Per:

Name:

DOCSTOR-#1771742-v8-Model_Receivership_Order_(T__Reyes).doc

Title:

37248873.1
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gazeff@millerthompson.com; sdecaria@millerthompson.com; ghall@mccarthy.ca; jsirivar@mccarthy.ca; 
rory@rorymcgovernpc.com; sgraff@airdberlis.com; kesaw@airdberlis.com; 
rshastri@ksllp.ca; diane.winters@justice.gc.ca; kevin.ohara@ontario.ca
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MERIDIAN CREDIT UNION LIMITED      - and - ADELAIDE STREET LOFTS INC. 

Applicant Respondent 
Court File No. CV-19-00628145-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceedings commenced at Toronto 

APPLICATION RECORD 

AIRD & BERLIS LLP 
Barristers and Solicitors 

Brookfield Place 
181 Bay Street, Suite 1800 

Toronto, ON  M5J 2T9 

Steven L. Graff (LSO # 31871V) 
Tel: (416) 865-7726 
Fax: (416) 863-1515 
Email: sgraff@airdberlis.com

Kathryn Esaw (LSO # 58264F) 
Tel: (416) 865-4707 
Fax: (416) 863-1515 
Email:  kesaw@airdberlis.com

Lawyers for Meridian Credit Union Limited 
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